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TUESDAY, SEPTEMBER 10, 2013 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:30 p.m. in room 
628, Dirksen Senate Office Building, Hon. Maria Cantwell, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. MARIA CANTWELL, 

U.S. SENATOR FROM WASHINGTON 

The Chairwoman. The Senate Committee on Indian Affairs will 
come to order. 

This afternoon, the Committee had scheduled a business meeting 
for consideration of the funding resolution for the period of October 
1, 2013, through February 28, 2015. However, due to the absence 
of a quorum at this point in time, I am going to recess that part 
of today’s executive session, subject to the call of the Chair, and 
then go into our formal legislative hearing that we are also sched- 
uled for today. 

We are honored to have the Honorable Kevin Washburn here. 
Assistant Secretary of Indian Affairs, from the U.S. Department of 
Interior. Also joining him are tribal members from three different 
tribes, the Chairman of the Spokane Tribe, Rudy Peone, and tribal 
elder Mrs. Marian Wynecoop. They are joined by the Chairman of 
the Pechanga Band of Luiseho Indians from California, Mr. Mark 
Macarro, and Mr. Matthew Stone, from the Rancho California 
Water District. 

So this is our first hearing after the summer recess. I just want- 
ed to mention that some of you may have noticed some changes in 
the Committee room. I wanted to make sure that the Committee 
room had an opportunity to currently reflect some of the constitu- 
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ents of our member colleagues. That is why we have selected some 
Edward Curtis photographs. Seattle native Tim Egan recently 
wrote a book about Curtis’ journey among tribes for more than 30 
years in the 1990s. His photographs documented almost 80 tribes 
west of the Mississippi River, from Mexico to the Alaskan north. 
So these photographs represent the various regions of members of 
this Committee. 

Now to the business of the Committee today. This afternoon, the 
Committee is holding a legislative hearing on three different bills. 
The first is S. 1448, the Spokane Tribe of Indians of the Spokane 
Reservation Equitable Compensation Act. The second is S. 219, the 
Pechanga Band of Mission Indians Water Rights Settlement Act. 
And the third is S. 1447, a bill to make technical corrections to the 
Native American Water Rights Settlements of the State of New 
Mexico. 

At the core of the principles of tribal self-governance and self-de- 
termination is the ability of tribes to exercise jurisdiction over their 
lands and their resources. Often, legislation is necessary to ensure 
that tribes can exercise those rights and to bring resolution and 
certainty to decades-old disputes. 

S. 1448, the Spokane Tribe of Indians of the Spokane Reserva- 
tion Equitable Compensation Act is a bill that I, along with Sen- 
ator Murray, have introduced in previous sessions and introduced 
again in this Congress. We hope that this Committee will move 
this bill forward. The bill is vitally important to the Spokane Tribe. 
The bill would compensate the tribe for the past and continued use 
of tribal lands by the Eederal Government. The lands were taken 
by the Eederal Government to build the Grand Coulee Dam. The 
dam construction caused the flooding of over 3,000 acres of Spo- 
kane tribal lands, and those had significant economic, cultural and 
spiritual significance to the Spokane people. 

Eor over 60 years, the tribe has sought resolution to this issue, 
and all other means of the settlement have been exhausted. So that 
is why this bill reflects the compromise between the Spokane Tribe 
and the Administration and those in Congress. 

The bill that we will also hear about today, the second bill, is the 
Pechanga Water Settlement bill. That bill will ratify a settlement 
reached by the Pechanga Band and the United States and several 
California state water districts. This bill will bring certainty to all 
water users and end a dispute that began in 1951 over the Band’s 
water rights. The bill was introduced by our colleagues. Senators 
Boxer and Eeinstein, and I look forward to working with both of 
them in bringing this legislation to a vote in the Committee. 

The final bill we will hear today is S. 1447, a technical correction 
bill that revises three prior New Mexico water rights settlements. 
These minor clarifications can only be made through Congress but 
are important to ensure that the prior water settlements are imple- 
mented as Congress intended. This bill was introduced by Senators 
Udall and Heinrich, and I look forward to working with them on 
the passage of that legislation as well. 

So I am especially pleased to have all of these individuals with 
us here today. I am now going to turn to my colleague from New 
Mexico to see if he has an opening statement. 
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STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you, Madam Chair. I very much appre- 
ciate the Chairwoman and the Ranking Member for quickly bring- 
ing S. 1447, the New Mexico Native American Water Settlements 
Technical Corrections Act, before this Committee for review. This 
bill makes technical corrections to three tribal water settlements 
that were approved by Congress in the 111th Congress. These in- 
clude the Taos Pueblo Indian Water Rights Settlement, the Aamodt 
Litigation Settlement and the Navajo Water Settlement. 

All of the changes to these settlements proposed in S. 1447 are 
technical in nature and reflect the original intent of Congress and 
the parties to the settlement. Technical corrections outlined in the 
bill include correction of spelling and numerical errors, and clari- 
fication on how funding for infrastructure projects can be used and 
how long funding will available. 

The technical corrections outlined in S. 1447 are important to 
continue to carry out the provisions of the Taos, Aamodt and Nav- 
ajo water settlements. I understand the Administration supports 
the effort to make technical corrections to these settlements and is 
committed to working with me and the parties to the settlement to 
ensure that the changes are amenable to the parties. 

I would urge the Administration to work quickly with the parties 
to resolve any concerns raised today. It is important that these cor- 
rections be made in a timely manner. Again, I thank the Com- 
mittee members for their attention to this bill and would urge swift 
passage. 

Thank you. Madam Chair, for acting on this so quickly. 

The Chairwoman. Thank you. 

We will now turn to our witnesses. First, I am going to have As- 
sistant Secretary Washburn make his testimony. Thank you for 
being here today. Then maybe we will ask you questions and then 
continue down the line of our other witnesses. 

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT 

SECRETARY— INDIAN AFFAIRS, U.S. DEPARTMENT OF THE 

INTERIOR 

Mr. Washburn. Thank you. Madam Chairman. It is an honor to 
be here. Thank you. Senator Udall. 

Let me first testify on S. 1219, the Pechanga Water Rights Set- 
tlement Act. I want to say that the Administration remains very 
committed in the second term to getting water rights settled for In- 
dian tribes. This is very important for the Federal trust responsi- 
bility towards tribes. We remain very committed to doing so, as I 
said in my testimony before the Committee back in May, I believe 
it was, on the Blackfeet Water Settlement. 

The Department is committed to working with the Pechanga 
Bands, the State of California, the local parties and this Committee 
in trying to get this water settlement completed. We are still in the 
process of analyzing S. 1219, and frankly, we are still negotiating 
with the tribe in some respects. So we are not stating a position 
of support at this point, but we want to congratulate the tribe and 
Chairman Maccaro for his leadership in working so well with the 



4 


water districts in his neighborhood and also with the other tribes 
that are in the Santa Margarita River Watershed. 

We do have some issues that we have yet to work out with the 
Pechanga Band, and we are committed to working with Chairman 
Macarro to work through those issues. We appreciate his dialogue. 
We appreciate the Chairwoman and the Committee for moving the 
ball forward on this settlement. We have seen some progress since 
the last time this bill was filed, including, for example, just the de- 
crease in the Federal contribution to the water rights settlement. 

So things are moving in the right direction with this settlement. 
I will be happy to answer more specific questions about any re- 
maining concerns that we have during my question and answer pe- 
riod. 

Let me move on to the New Mexico Technical Amendments bill 
at this point. First of all, the Aamodt settlement, which benefitted 
the Nambe, Pojoaque, San Ildefonso and Tesuque Pueblos, I first 
would like to thank Senator Udall for his leadership in getting this 
very, very important water rights settlement through Congress and 
continuing to ensure that the settlements get attention, so that we 
can continue to make sure that they are finalized successfully and 
implemented successfully. We have been looking at these technical 
corrections and for the Aamodt litigation settlement, we see that it 
largely deals with indexing and costs for this bill. Indexing is very 
important, because the value of money changes over time, it usu- 
ally lessens. And we have to make sure that the money has pur- 
chasing value, so we are able to complete these settlements. 

So we are happy to look carefully at those provisions with your 
staff. Senator Udall, and see what we can do with regard to mak- 
ing sure that we are doing the appropriate thing with regard to the 
Aamodt water rights settlement. 

As to the Navajo Water Settlement, Senator Udall, we are fully 
in favor of the things that you have recommended in the technical 
amendments bill for the Navajo Water Rights Settlement Act. I 
could go through them one by one, but I believe we are supportive 
of each of those changes, and happy to do that. Again, thank you 
for keeping your attention on this settlement as well, to keep it 
moving forward. 

As to the Taos Pueblo Indian Water Rights Settlement, one of 
the things that this technical amendment does is deal with so- 
called early money, money that we get to the tribes before the set- 
tlement is final, so that they can begin projects. One of the things 
that your technical amendments do here is to expand the purposes 
for that early money. We have negotiated the purposes for the 
early money and those were careful negotiations. We generally, the 
Administration does not like to provide early money for several rea- 
sons, not least of which because it takes some of the pressure off 
getting the thing finalized. Once people start having money to 
spend, the pressure isn’t so great to getting the settlement finalized 
and it has to go to the court and all that. 

So we don’t like to do it too much, but we are looking at your 
changes, your proposed changes, and we would be happy to talk to 
you more about those. I suspect you may have some questions, so 
let me stop there. I thank the Committee and Senator Udall for 
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your leadership on keeping these water settlements moving for- 
ward so that they will he successful. 

Now, Chairwoman Cantwell, let me turn to S. 1448, the Spokane 
Bill. This is the hill that I am most well acquainted with, because 
I have been working on it for many months now. As you know. 
Grand Coulee Dam in the State of Washington is one of our Na- 
tion’s most important hydroelectric resources. Our Country has 
been earning revenues from hydropower there for decades, and we 
have been using land and opportunities taken from two tribes, the 
Confederated Colville Tribes and the Spokane Tribe. 

The Colville Tribes were compensated for their loss and the pay- 
ments to the Colville Tribes have been a very important resource 
to the Confederated Tribes. They received $53 million back in the 
1990s, and have been receiving well over $10 million a year since 
that time, since Congress enacted their settlement act. 

The Colville Tribes obtained this settlement because they amend- 
ed their Indian Claims Commission case to include a claim for lost 
hydropower revenues. They amended their claim many years after 
the date had expired to file new claims and long after the Spokane 
Tribe had already settled its claims in its own ICC, Indian Claims 
Commission case. As a result, it was not possible for the Spokane 
Tribe to then amend its case to bring these claims. 

And so in essence, the Colville Tribes got their day in court, but 
the Spokane Tribe never really did. It is thus largely an accident 
of history that one tribe was compensated and another tribe was 
not compensated for the very same loss. While this outcome can be 
explained legally and historically, it is difficult to justify morally, 
frankly. 

So for at least three reasons, the Administration is proud to an- 
nounce today that it supports S. 1448. First, it is because it is the 
right thing to do. For the reasons mentioned above, the Spokane 
Tribe deserves equitable compensation for this taking of something 
from their reservation that has great value. Second, the Spokane 
Tribe has shown patience and engaged in good cooperation to try 
to reach a reasonable and just result. 

The fiscal climate is not good for these sorts of settlements, as 
everybody knows. And I congratulate Chairman Peone and the rest 
of the council, some of whom are here today, and former Chairman 
Abramson, for their leadership, but also for being reasonable and 
hoping to obtain a fair result, but also one that is achievable in the 
current fiscal climate. 

So finally. Chairwoman Cantwell, one of the other reasons I 
would add is your own persistence. You have filed a bill like this, 
this bill or one similar, in several past Congresses. I am proud to 
say. Chairwoman Cantwell, that I have personally worked on this 
issue with your very hard-working staff on a very regular basis 
since the beginning of this Congress. I congratulate you for your 
persistence. 

I am not going to thank you for your patience, because I haven’t 
seen much. 

[Laughter.] 

Mr. Washburn. But if there was any patience, I suspect it was 
used up with past inhabitants of my office. But I do want to thank 
your staff, because it has been an absolute joy to work with them 
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on basically a weekly basis since this Congress has begun. They de- 
serve a lot of credit for moving this forward. 

So on hehalf of Secretary Jewell and the Administration, I am 
proud to support this bill. Thank you. 

[The prepared statement of Mr. Washburn follows:] 

Prepared Statement of Hon. Kevin Washburn, Assistant Secretary — Indian 
Affairs, U.S. Department of the Interior 

S. 1448, SPOKANE TRIBE OF INDIANS OF THE SPOKANE RESERVATION EQUITABLE 
COMPENSATION ACT 

Chairwoman Cantwell, Vice-Chairman Barrasso, and Members of the Committee, 
my name is Kevin Washburn, and I am the Assistant Secretary for Indian Affairs 
at the Department of the Interior. Thank you for the opportunity to present the De- 
partment’s views on S. 1448, the Spokane Tribe of Indians of the Spokane Reserva- 
tion Equitable Compensation Act. 

S. 1448 would provide a measure of justice for a historical wrong by providing eq- 
uitable compensation to the Spokane Tribe for water power values from riverbed 
and upstream lands taken by the United States as part of the Grand Coulee Dam 
development in the 1930s and 1940s. The Tribe’s claim is an equitable one because 
the Tribe missed its opportunity to make a legal claim with the Indian Claims Com- 
mission. In 1994, Congress remedied similar claims by the Confederated Tribes of 
the Colville Reservation which had been pending before the Indian Claims Commis- 
sion. Although the Colville Tribes received compensation for their lost water power 
values, the Spokane Tribe never received similar compensation because they were 
foreclosed from doing so. While this outcome can be explained legally, it is difficult 
to justify morally. 

S. 1448 utilizes a compensatory framework similar to the Colville settlement in 
an attempt to compensate the Spokane Tribe for the same type of damages for 
which the Colville Tribe was already compensated. Similar to the resolution 
achieved for Colville, S. 1448 would establish a Trust Fund in the Department of 
the Treasury and require the Secretary of the Interior to maintain, invest and dis- 
tribute the amounts in the Trust Fund to the Spokane Tribe. S. 1448 provides a 
fair result for the Spokane Tribe. S.1448 does not set a precedent for any other Fed- 
eral hydropower facilities or installations because of the unique fact set presented 
by the development of Grand Coulee Dam as explained further below. The Adminis- 
tration supports S. 1448. 

Background 

The Colville and Spokane Indian reservations were established in 1872 and 1877, 
respectively, on land that was later included in the state of Washington. The 
155,000 acre Spokane Reservation was created by an agreement between agents of 
the federal government and certain Spokane chiefs on August 18, 1877. That Agree- 
ment was later confirmed by President Hayes’ executive order of January 18, 1881. 

The Grand Coulee Dam was constructed on the Columbia River in northeastern 
Washington State from 1933 to 1942 and when finished, the 550-foot high dam was 
the largest concrete dam in the world. It is still the largest hydroelectric facility in 
the United States. Lake Roosevelt, the reservoir created behind the dam, extends 
over 130 miles up the Columbia River and about 30 miles east along the Spokane 
River. The reservoir covers land on the Spokane Reservation along both the Colum- 
bia and Spokane rivers. The federal government, under a 1940 act, paid $63,000 to 
the Colville Tribes, and $4,700 to the Spokane Tribe for tribal land used for the dam 
and reservoir. 

Subsequently, the Spokane Tribe and the Colville Tribes appeared before the In- 
dian Claims Commission (ICC). The ICC was created on August 13, 1946, to adju- 
dicate Indian claims, including “claims based upon fair and honorable dealings that 
are not recognized by any existing rule of law or equity.” Under section 12 of the 
Act, all claims had to be filed by August 13, 1951. Settlement awards of ICC claims 
were paid out of the U.S. Treasury. 

The Spokane Tribe filed a claim with the ICC just days before the statutory dead- 
line. The claim sought compensation for land ceded to the United States under an 
agreement dated March 18, 1887. It also asserted a general accounting claim. Both 
claims were jointly settled in 1967 for $6.7 million and neither of the claims ref- 
erenced the Grand Coulee Dam. 

The Colville Tribes’ claims with the ICC, also filed in 1951 and designated as 
Docket No. 181, included broad, general language seeking damages for unlawful 
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trespass on reservation lands and for compensation or other benefits from the use 
of the Tribes’ land and other property. The Tribes’ original petition did not specifi- 
cally mention the Grand Coulee Dam. In November 1976, over 25 years after the 
original filing of Docket No. 181, and nearly a decade after the Spokane had settled 
its claims, the ICC allowed the Colville Tribes to amend their 1951 petition to seek 
just and equitable compensation for the water power values of certain riverbed and 
upstream lands that had been taken by the United States as part of the Grand Cou- 
lee Dam development. 

In 1994, Congress recognized that the water power values were compensable and 
settled with the Colville Tribes, enacting the Confederated Tribes of the Colville 
Reservation Grand Coulee Dam Settlement Act (P.L. 103-436, Nov. 2, 1994). The 
Act settled the claims filed in 1976 by the Tribes’ amended petition. The Act pro- 
vided the Colville Tribes a lump sum payment from the U.S. Treasury of $53 million 
for lost hydropower revenues and, beginning in 1996, annual payments that have 
ranged between $14 million and $21 million for their water power values claim. The 
cost of the annual payments is shared between the Bonneville Power Administra- 
tion, which markets the power generated at the dam, and the Treasury. 

There is no dispute that the Spokane Tribe suffered a loss arising out of the same 
set of actions by the United States that formed the basis of the Colville Tribes’ 
amended claims filed in 1976. The Spokane Tribe had settled its ICC claim nearly 
10 years before the Colville Tribes were allowed to amend their ICC claims to in- 
clude a specific water power values claim. Thus, when these water power claims 
were recognized by Congress in 1994 as valid, compensable claims, the Spokane 
Tribe’s case had long since been settled and thus there was no vehicle for the Spo- 
kane Tribes to raise a similar claim. As a result, it is partly an accident of history 
that the Colville Tribes received compensation and the Spokane Tribe did not. 

S. 1448 

S. 1448, the Spokane Tribe of Indians of the Spokane Reservation Equitable Com- 
pensation Act, is designed to provide the Spokane Tribe with an equitable and com- 
parable compensation similar to compensation the Colville Tribes received almost 
two decades ago from the federal government for the Colville Tribe’s lost water 
power values. S. 1448 establishes a Recovery Trust Fund and directs the Secretary 
for the Department of the Treasury to deposit $53 million into the fund. The Sec- 
retary of the Department of the Interior is directed to maintain, invest, and dis- 
tribute the funds to the Spokane Tribe after the Spokane Tribe submits a distribu- 
tion plan to the Secretary of the Department of the Interior. We note that expendi- 
ture of these funds would be subject to the Statutory Pay-As-You-Go Act of 2010. 

S. 1448 provides that the Bonneville Power Administration (Bonneville) shall pay 
to the Spokane Tribe an annual amount equal to 25 percent of the Computed An- 
nual Payment, defined in the bill as certain pajunents calculated pursuant to provi- 
sions of the Coleville Settlement Agreement, for FY 2013 and provides for subse- 
quent payments to the Spokane Tribe, from 2015 to 2023, 25 percent of the Com- 
puted Annual Payment for the preceding fiscal year, and from 2024 and each year 
thereafter, an amount equal to 32 percent of the Computed Annual Pa 3 Tnent for the 
preceding fiscal year. The bill, starting in 2023, also provides Bonneville with $2.7 
million in interest credits from the Department of the Treasury for every year that 
Bonneville pays the Spokane Tribe pursuant to this legislation. These percentage 
payments by Bonneville and interest credits to Bonneville are the same as in the 
previous versions of the bill and therefore the Department has no concern related 
to these percentages or interest credits, nor the duration of payments to be made 
by Bonneville to the Spokane Tribe. Finally, the bill includes a provision extin- 
guishing all monetary claims by the Spokane Tribe regarding the Grand Coulee 
Dam project. 

In the 112th Congress, the Department expressed concern with Section 9(a) of S. 
1345, which was the bill introduced during the 112th Congress to address this issue. 
While the Department supported the concept of providing a clear delegation of au- 
thority to the Tribe to achieve its law enforcement goals, the Department was con- 
cerned that the language was broad and could be construed to delegate more than 
just the authority intended by the Tribe. The Department’s concern has been ad- 
dressed with the removal of former Section 9(a) of S. 1345. 

Although the Administration did not support previous legislation, in part, because 
the Tribe had not established a legal claim to settle, the Administration supports 
equitably compensating the Spokane Tribe for the losses it sustained as a result of 
the federal development of hydropower at Grand Coulee Dam. The facts and history 
show that as a matter of equity the Spokane Tribe has a moral claim to receive com- 
pensation for its loss. The compensation provided by S. 1448 is commensurate with 
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the compensation provided to the Colville Tribes for the losses arising out of the 
same actions. The Department supports S. 1448. 

S. 1219, THE PECHANGA BAND OF LUISENO INDIANS WATER RIGHTS SETTLEMENT ACT 

Good afternoon Madam Chairwoman, Vice-Chairman Barrasso, and Members of 
the Committee. My name is Kevin Washburn. I am the Assistant Secretary for In- 
dian Affairs at the Department of the Interior (Department). I am here today to pro- 
vide the Department’s views on S. 1219, the Pechanga Band of Luiseno Indians 
Water Rights Settlement Act, which would provide approval for, and authorizations 
to carry out, a settlement of all water rights claims of the Pechanga Band of Luiseno 
Indians (Band) in the Santa Margarita River Basin in southern California. At this 
point, we are unable to support S. 1219. However, based on the progress by the par- 
ties to date, the Administration is committed to achieving a settlement that can be 
supported by all parties. 

I. Introduction 

Negotiating settlements of Indian water rights claims has been and remains a 
high priority for this Administration. Indian water rights settlements help to ensure 
that Indian people have safe, reliable water supplies and are in keeping with the 
United States’ trust responsibility to tribes. They promote cooperation in the man- 
agement of water resources and encourage communities to work together to resolve 
difficult water supply problems. The Administration’s policy on negotiated Indian 
water settlements has been set forth in detail in our support for the settlements en- 
acted into law in the Claims Resolution Act of 2010, Pub. L. No. 111-291 (Dec. 9, 
2010), which benefitted seven tribes in three different states, and in the testimony 
I gave before this Committee in May 2013 on the proposed Blackfeet Water Rights 
Settlement Act of 2013. I will not restate this policy or the principles that underlie 
it, except to note that Secretary Jewell continues to make the negotiation and imple- 
mentation of Indian water rights settlements a high priority for the Department. 
The Department understands that Indian water rights and related resources are 
trust assets of tribes, that water rights settlements enable the Federal government 
to protect and enhance those assets, and that when Congress enacts an Indian 
water rights settlement it is fulfilling its unique obligation to Indian tribes. The De- 
partment is committed to working with the Band, the State of California, the local 
parties, this Committee, and the sponsors of S. 1219 to craft a settlement that we 
all can support. 

The Department is still in the process of analyzing S. 1219 and is able to offer 
only preliminary comments on the bill at this time. Before I discuss the settlement 
agreement and address Federal concerns, however, I do want to recognize the sig- 
nificant efforts of the Band over many years to protect its water rights and to secure 
a safe and adequate supply of water for its community. These efforts have led to 
this proposed settlement, which reflects a creative and cooperative approach to solv- 
ing problems of water supply and water quality on and near the Pechanga Reserva- 
tion. One of the most positive features of this settlement is how it builds upon prior 
agreements to establish a long term cooperative arrangement for sustainable ground 
water management in the Santa Margarita basin. 

S. 1219 would approve a settlement negotiated among the Band and the Rancho 
California Water District (RCWD), the Eastern Municipal Water District (EMWD), 
the Metropolitan Water District (MWD), and the United States. The settlement 
would resolve water rights claims for the Band that the United States brought near- 
ly 60 years ago in United States v. Fallbrook Public Utility District, the general 
stream adjudication of the Santa Margarita river system. The United States also 
brought water rights claims for two other Indian tribes in the same river system, 
the Cahuilla Band of Mission Indians and the Ramona Band of Cahuilla Mission 
Indians. Separate settlement discussions are underway with respect to those claims 
and our Federal Team, which has been in place since 2008, is working closely with 
each of the Bands. 

II. Federal Concerns 

We testified about the complexity of this settlement and the issues that need to 
be addressed on September 16, 2010. I won’t repeat our testimony on that earlier 
version of the legislation, H.R. 6413, other than to say that we will continue to ana- 
lyze those issues as well as the related issue of non-Federal cost share. S. 1219 in- 
cludes some positive changes and we appreciate that the Band is willing to work 
with the Department to address our concerns, including our concerns with Federal 
obligations, cost, cost share, water quantity, and water quality. 

The proposed legislation would recognize a Federal reserved water right in the 
Band in the amount of 4,994 acre feet, to be made up of water from various sources. 
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including imported water and recycled water that would be furnished under con- 
tracts between the Band and the local parties. These various sources include (1) 
1,575 afy of local groundwater; (2) 525 to 700 afy of imported recycled water; and 
(3) up to 3,000 afy of imported potable water. S. 1219 calls for a Federal settlement 
contribution of $40.19 million for a number of purposes, including $12.23 million to 
assist the Band in purchasing potable water imported from MWD and $27.96 mil- 
lion for infrastructure that would treat and deliver imported recycled and potable 
water to the Reservation. 

Overall, the requested Federal monetary contribution in S. 1219 is down just over 
$10 million from prior versions of the legislation ($50,242 million to $40,192 million. 
Other changes in the legislation include the elimination of the demineralization and 
brine disposal facility, which had been a critical element of the settlement pre- 
viously. Funding for that facility now appears to have been transferred to a general 
water quality account “to fund groundwater desalination activities” by the Band. 
The Department has requested that the Band provide more information about the 
rationale supporting these changes. 

In addition, the Band’s Reservation also includes a small portion of land in the 
San Luis Rey watershed. In the interest of achieving a comprehensive settlement 
of all of the Bands water rights claims, we are weighing whether principles of final- 
ity would better be achieved by including water rights for that parcel of land in the 
settlement. 

Because of scarcity and tremendous competition, water rights in southern Cali- 
fornia are extremely expensive. In these circumstances, great care must be given to 
the decision to include imported and recycled water as part of the Band’s Federal 
reserved water rights. We are continuing to examine cost and other issues associ- 
ated with how the settlement treats imported water. While we are unable to support 
S. 1219, based on the progress by the parties to date, the Administration is com- 
mitted to working with the Band and the local parties to achieving a settlement 
that can be supported by all parties. 

III. Conclusion 

The Pechanga Band and its neighbors are to be credited for working towards a 
negotiated settlement of their dispute over water rights. After years of litigation, 
this settlement lays out a potential framework for resolving the Band’s Federal re- 
served water rights claims, and achieving other goals such as managing ground- 
water, addressing water quality issues, and alleviating water shortages in the basin. 

We look forward to working with the Band and the local parties to finalize a set- 
tlement that appropriately secures the Band’s water rights and defines clearly the 
roles and responsibilities of each party to the settlement. 

S. 1447, NEW MEXICO NATIVE AMERICAN WATER SETTLEMENTS TECHNICAL CORRECTIONS 

ACT 

S. 1447, the New Mexico Native American Water Settlements Technical Correc- 
tions Act, proposes amendments to three Indian water rights settlements: the Taos 
Pueblo Indian Water Rights Settlement Act (Public Law 111-291) (Taos Settlement 
Act); the Aamodt Litigation Settlement Act (Public Law 111-291) (Aamodt Settle- 
ment Act); and the Navajo water rights settlement provision of the Omnibus Public 
Land Management Act of 2009 (Public Law 111-11) (Navajo Settlement Act). 

Some of these proposed amendments are minor, consisting of corrections in spell- 
ing and section numbering. Other amendments are more substantive and could have 
budgetary impacts. The Department of the Interior continues to be fully committed 
to implementing these Congressionally enacted water rights settlements, and we 
recognize and appreciate that the goal of this bill is to make targeted fixes to these 
statutes in order to facilitate implementation. Many of the amendments proposed 
in the bill are helpful and could make the work of the implementation teams on the 
ground much easier by eliminating unclear language in the original enacted bills. 

However, at this time the Department and its sister agencies have not yet com- 
pleted a full assessment of the potential impacts of this legislation, particularly the 
budgetary and fiscal impacts. Once we complete this analysis, if there are provisions 
that the Administration does not support as currently drafted, we would welcome 
the opportunity to work with the sponsors and bill proponents to address out con- 
cerns. The changes to each settlement proposed by S. 1447 are discussed below. 

Aamodt Litigation Settlement 

The Aamodt Settlement Act provides for indexing of mandatory appropriations in 
two places. Sections 617(a) and (c). Like the provisions in the Taos Settlement Act, 
discussed below, both of these provisions would allow for multiple indexing adjust- 
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ments over a specified period of time — between Fiscal years 2011 and 2016. Section 
3(b)(1) of S.1447 would remove these time limitations. 

The Department believes that indexing continuing throughout the construction 
period (ending in 2024) for the municipal water system that is the center of this 
settlement could help to ensure complete implementation of this settlement. The 
current limitations on indexing could put completion of the water system and, thus, 
the settlement itself, in jeopardy. However, at the same time we believe that the 
changes in indexing will have impacts on the Treasury and could trigger mandatory 
offset requirements. As noted above, the Administration is still reviewing this legis- 
lation and therefore is not taking a position on these provisions at this time. 

The elimination of any reference to years for indexing of the Aamodt Settlement 
Pueblos’ Fund in Section 3(b)(2) of S. 1447 may have a similar effect but analysis 
of this proposed provision is complicated by virtue of other cost adjustment provi- 
sions. Additionally, we note that section 615 of the Aamodt Settlement Act provides 
that the funds appropriated under section 617(c) are to be invested by the Secretary 
of the Interior following the date the waivers become effective under section 623 of 
that Act. After section 623 is triggered, the funds would be earning interest, which 
will help maintain the purchasing power of the funds and make indexing less nec- 
essary. 

Finally, section 3(a) of the bill refers to “Section 615(c)(7)” of the Settlement Act. 
Because there is no section 615(c)(7) in the Act, we assume this should be a ref- 
erence to “Section 615(d)(7)”. The goal of this language seems to be to allow the 
Tribe to use its OM&R fund earlier in some situations, but always after the enforce- 
ability date. The Department has no objection to this particular provision. 

Navajo Water Settlement 

Section 4 of S. 1447 would amend the Navajo Settlement Act in several respects. 
The first two amendments are non-substantive in nature and are supported by the 
Department. 

Section 4(c) of the bill would amend section 10604(f)(1) to allow the Navajo Nation 
to begin receiving groundwater (non-project water) through Project facilities without 
triggering the 10 year operation and maintenance (O&M) payment waiver provision 
of Section 10603(c)(2)(A) of the Settlement Act. This amendment benefits the United 
States in that it would prevent the Navajo Nation from requesting O&M pajnnent 
waivers (which would require the Department to pay O&M costs) until Project water 
from the San Juan River is delivered to the Navajo Nation. The Navajo Nation has 
the responsibility for paying O&M costs of non-Project water delivery under Section 
10602(h)(1) of the Settlement Act. 

Section 4(d)(1) of the bill would amend Section 10609 of the Settlement Act to 
allow funding identified for the Conjunctive Use Wells in the San Juan River Basin 
and in the Little Colorado and Rio Grande Basins to be used for planning and de- 
sign as well as construction and rehabilitation of wells. Without the amendment 
only construction and rehabilitation are authorized uses of the funds. Because costs 
are capped, this change will have no effect on the final costs of the settlement. The 
Department believes that using this funding for planning and design is useful, since 
only a coarse level of planning, and no design work, has been done for these wells. 

Section 4(d)(2) of the bill would amend the Settlement Act by increasing the 
amount of Project funding that can be spent on cultural resources work from two 
to four percent of total project costs. The Project area is rich in cultural resources 
and significant work must be done in this area, so the proposed increase appears 
to be reasonable and appropriate. Correspondingly, section 4(d)(3) would reduce the 
percentage of funds that may be spent on fish and wildlife facilities from four per- 
cent to two percent. Based on current information, this change also appears to be 
reasonable and appropriate. Both of these proposed changes are consistent with the 
Project cost estimate included in the FEIS and, when taken together, they do not 
increase the cost of the Project. 

Finally, section 4(e) of the bill would correct language in the Settlement Act that, 
absent amendment, could be interpreted to mean that the court in the stream adju- 
dication had jurisdiction over the Project contract between the United States and 
the Navajo Nation. The Department supports this clarification which comports with 
existing law. 

Taos Pueblo Indian Water Rights 

S. 1447 proposes to amend two provisions of the Taos Settlement Act. Section 2(a) 
of the bill would modify Section 505(f)(1) of the Taos Settlement Act by expanding 
the list of allowable purposes for which $15,000,000 in “early money” provided by 
Section 505(f) could be used. The Section 505(f) funding made available for imme- 
diate expenditure by Taos Pueblo represents an exception to the Department of the 
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Interior’s general policy that all settlement benefits should flow at the same time, 
only after settlement enforceability conditions are met. 

Accordingly, the purposes for which the money could be spent under Section 505(f) 
were carefully negotiated with the Pueblo to make some funds available to the 
Pueblo for specific high priority purposes, such as protection of sacred wetlands 
known as the Buffalo Pasture and purchase of State-based water rights that are 
rapidly increasing in cost. Expanding the purposes for which “early money” can be 
expended removes the distinctions between Section 505(f) and Section 505(a), which 
sets forth the full list of allowable purposes for which the Taos Pueblo Water Devel- 
opment Fund can be expended once the settlement is final and enforceable. The Ad- 
ministration wishes to work with the Pueblo and the bill’s sponsors to determine 
exactly what problems the Pueblo needs to address. 

The second amendment to the Taos Settlement Act is a proposed change to the 
indexing of mandatory appropriations for settlement funding in the current version 
of the Act. Section 509(c)(1) of the Act provides that mandatory appropriations are 
subject to indexing but allows such indexing only between fiscal years 2011 and 
2016. S.1447 would remove the time limitations for indexing. 

The Administration is still analyzing this amendment but believes that the 
changes in indexing will have impacts on the Treasury and could trigger mandatory 
offset requirements. Moreover, we note that section 505 of the Taos Settlement Act 
provides that the Fund at issue is to be invested by the Secretary of the Interior 
following the enforceability date of the settlement. Therefore, the funds at issue will 
already be able to earn interest beginning not later than 2017, which will help 
maintain the purchasing power of the funds provided and make indexing less nec- 
essary. 

The final amendment to the Taos Settlement Act would remove the requirement 
contained in Section 509(c)(2)(A)(i) that $16,000,000 of mandatory funding for grants 
to non-Indian parties be transferred from Treasury between fiscal years 2011 and 
2016. The full $16,000,000 has already been transferred from Treasury to the Bu- 
reau of Reclamation and will be available for distribution upon the enforceability 
date of the settlement. The Department believes that the purposes of this amend- 
ment have already been achieved. 

Conclusion 

The Department agrees that technical amendments to the Taos, Aamodt and Nav- 
ajo Settlement Acts should be made. We stand ready to work with the sponsors, the 
bill proponents and this Committee to craft a technical corrections bill that accom- 
plishes the goals of the sponsors in a manner that the Administration fully sup- 
ports. 

This concludes my statement and I am happy to answer any questions the Com- 
mittee may have. 

The Chairwoman. Thank you, Assistant Secretary Washburn, 
and thank you for your testimony today on all three bills, and for 
your hard work. Obviously, these water rights settlements are 
time-consuming. They involve a lot of history and a lot of sorting 
out of policy. We appreciate the challenges on all of them. But we 
also know that in many instances, these communities are coming 
to us with a resolution that is a much better process than legal bat- 
tles over many, many decades. So thank you for your hard work. 

Thank you for your support of the Spokane bill. You are right, 
it has passed this Committee, it has passed the Senate, it has 
passed the House, it has just never passed both houses at the same 
time. So maybe this Congress will be a charm. 

I wanted to ask you about obviously the settlement issue. I think 
in your written testimony you mentioned complying with pay-go. 
What are your thoughts on the current account that Interior has 
for these funds and the compensation source? 

Mr. Washburn. Well, let me say, that is to the hard question. 
You put your finger on it. We are happy to work with you to try 
to find offsets. We will have to figure out how to pay for this settle- 
ment. It is the right thing to do and I hope that we can do so. I 
know that you have used different approaches over the past few 
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Congresses to try to figure out ways to make this occur. And 
whether we do it at one-time funding or over the course of years, 
your staff and I have talked about the different approaches to try 
to pay for it. We will be looking for offsets. I am sure the CBO is 
going to score this bill and we will have to find the money where 
we can. 

But we want to have the bill in a place where, if it is possible 
to find that funding, we can get it done. That is why I thank you 
for holding this hearing today. 

The Chairwoman. With the Colville, obviously the settlement 
was both a compensation and a continued fund. That is the same 
way you would expect this to work as well? 

Mr. Washburn. That is the same structure. Chairwoman. It is 
very equitable, it is very similar to the structure, I think, that the 
Colvilles received. That seems like the fair way to do it. 

The Chairwoman. Okay. But you don’t see, is this an issue that 
you think can be resolved before the end of the year? 

Mr. Washburn. You know, I have been around long enough to 
know that a lot of these things don’t happen until the very end of 
a Congress, sometimes. Usually they don’t go alone. It is probably 
unlikely to happen with a freestanding bill. 

The Chairwoman. No, I am asking, the resolution between the 
Department of Interior and those interested in the legislation on a 
funding source, a mechanism. 

Mr. Washburn. Well, I think that is both a problem for us over 
at 0MB, and it is a problem for the CBO and the people within 
Congress that have to finance the bill. I pledge to work with you 
on that. I don’t know what the final resolution will be, but we do 
pledge to keep the dialogue going to figure out ways to do that. 

The Chairwoman. Okay. Let me turn to my colleague from New 
Mexico for his questions. Senator Udall? 

Senator Udall. Thank you. Madam Chair, very much. 

Assistant Secretary Washburn, I realy appreciate your willing- 
ness to work on these in a timely fashion and move through them 
quickly. In your testimony, you express a commitment to work with 
my office and the parties to the three New Mexico settlements to 
resolve any outstanding issues in S. 1447. And can I get an assur- 
ance these these discussions will be carried out in a timely fashion 
and move along so that we can get this bill marked up and going? 

Mr. Washburn. Absolutely, Senator Udall. I have Letty Belin, 
with the with the Secretary’s Indian Water Rights Office here, and 
I will give you her assurance as well. I will put the words in her 
mouth, as well as Fain Gildea and Pam Williams who are here 
with us. We have the whole team here and we do commit to you 
that we will be as responsive as we possibly can. We share your 
desire to see these implemented successfully. Again, thank you for 
your leadership on that. 

Senator Udall. Thank you very much. To ask now about Taos 
and Aamodt, in your testimony you express concern about the 
changes to the dates related to mandatory funding of the Taos and 
Aamodt settlement made in S. 1447. How much of the mandatory 
funding for these settlements has already been transferred to the 
Treasury, to the Bureau of Reclamation? Specifically, how much of 
the mandatory funding for the following, for the Taos Pueblo Water 
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Development Fund, for the regional water system associated with 
the Aamodt settlement, and for the Aamodt settlement water sys- 
tems operations maintenance? 

Mr. Washburn. Thank you. Senator Udall. I believe that a total 
of $50 million in mandatory funds has been transferred to the BIA 
from the Treasury to be managed as that project develops. And $60 
million in mandatory funds for the Mutual Benefits Projects to the 
Bureau of Reclamation for the Taos Pueblo Water Development 
Fund. For the regional water system associated with the Aamodt 
settlement, I believe that the Bureau of Reclamation has received 
$56.4 million in mandatory funding for that regional water system. 
And finally, for the Aamodt settlement O&M, operation and main- 
tenance funds. Reclamation has received $5 million in mandatory 
funding for those O&M costs. 

Senator Udall. And can you describe how the indexing issue you 
outline in your testimony will continue to be an issue where the 
mandatory funding has already been transferred? 

Mr. Washburn. I will. Senator, as best I can. Let me say I think 
we are going to have to get back to you with some of the answers 
here. The problem for us is not unlike the one that Chairwoman 
Cantwell raised, which is that paying for these things is an issue. 
When you change the indexing for mandatory funds that have al- 
ready been transferred, you may increase the costs for that money. 
So that is where we have to figure out if there need to be offsets, 
if there will be scoring for this indexing. And we are trying to iden- 
tify that. 

It could very well increase the costs. So if it does that, we have 
to find the money and CBO has to find the money. We have to fig- 
ure out where the money is coming from. So those are the remain- 
ing questions that we are trying to answer. 

Senator Udall. Great. Thank you very much. We may have some 
additional technical questions to submit to you for the record, too, 
for answers. I hope you will answer those also. I am sure you will. 

Mr. Washburn. I would be happy to. Thank you. 

Senator Udall. Thank you. Thank you. Madam Chair. 

The Chairwoman. Thank you. 

Now let’s turn to the rest of the witnesses. We will start with 
you, Mr. Chairman from the Spokane Tribe, Mr. Rudy Peone. I 
know that you are accompanied by Ms. Marian Wynecoop. I don’t 
know if you both are going to testify. Anyway, I will turn it over 
to you. 

STATEMENT OF HON. RUDY J. PEONE, CHAIRMAN, SPOKANE 

TRIBE OF INDIANS; ACCOMPANIED BY MARIAN WYNECOOP, 

TRIBAL ELDER 

Mr. Peone. Thank you. Chairwoman Cantwell. I sure appreciate 
the time here today. 

I do want to echo what Assistant Secretary Kevin Washburn did 
say, you have been a champion and a stalwart for us. I really ap- 
preciate that, along with various other members of your Com- 
mittee, Senator Udall, Senator Murray as well. I really appreciate 
that. And hearing that from the Assistant Secretary was great. 
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So yes, Ms. Wynecoop and myself will both be testifying today. 
I have a whole laundry list of folks that wish they could testify. We 
understand they can’t. So we are going to do the best we can. 

We already submitted a 64-page document, recapping the history 
and justifying this equitable settlement to the tribe. I am here 
today as a leader of the Spokane Tribe, just under 3,000 members, 
not counting other tribal members that live with us, among us, 
married to us, spouses, descendants. That number grows exponen- 
tially three or four times over. And this is a decades-long issue for 
us. We are approaching a century of dealing with this now. 

What you will hear from Marian, to my left, is from an elder who 
lived on that river. She was born and raised and went from a life- 
style of using that river and everything it provided from the salm- 
on to the orchards, everything, to where we are now. 

I also have, who is not going to be able to testify, behind me, Vy 
Seymour, another elder. She can testify to some of those same 
things if she had the chance. Here is an elder who was living on 
the property and her parents took them up on the hill, where they 
were teaching them how to swim, brought them up on the hill, and 
they actually watched the water rise and engulf their home, their 
foundation. 

So these are things that leaders before me have been coming 
back here requesting, demanding, fair, honorable dealing in a set- 
tlement to our tribe. 

I wasn’t alive, these people were. They lived it, they lived 
through it. It almost brought a tear to my eye listening to Assist- 
ant Secretary Kevin Washburn state their support. Because we 
have been so close. Ever since, I think it was the 106th Congress, 
we have been introduced every time since on the House side, on the 
Senate side. We have been approved, like you said, once on the 
House, once on the Senate, but never at the same time. We are 
hoping that the work we have been doing, the work you and your 
staff have been doing, the work that the Administration has been 
doing, the compromises that my people are making to try to get 
this bill settled. It is difficult, and it gets more and more difficult 
when I am asked by my elder members the status of this settle- 
ment. 

Time after time, that number grew smaller. Well, today, I have 
a couple of elders with me. And one of them gets to speak, hope- 
fully after this they will get to speak with some staff or if other 
Committee members come in, we would love to pull their ear on 
that. 

I have some other folks who traveled with me. Two councilmen, 
Greg Abrahamson and Bear Hughes. I also have two other tribal 
members, Marsha Wynecoop runs our language program, and 
Cheryl Butterfly, who works in our culture program. Cheryl, for ex- 
ample, some of the work that they do, they are, with the fluctua- 
tion of Coulee Dam and bones are exposed, or when they have it, 
they are the ones that are down there, they are the ones that are 
repatriating our ancestors. Vy is also one of the ones, the elders 
that are there, saying prayers for these people, these tribal mem- 
bers, when we repatriate them. They have so much to offer, so 
much to talk about. 
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But they are the reason we are here. I don’t come back here as 
Rudy Peone, I don’t come back here as chairman, I come back here 
for my people. That is what our leaders have been doing for years. 
The concessions we are making with the back pay, for example, 
with the jurisdiction, the land ownership, we are willing to do that 
because of the difficulty we have had to see resolution to this issue. 
We want to see it done. 

The Spokanes have waited long enough. We are not going to go 
away. I myself am a competitor, a runner. I do cross country. I al- 
ways have, I love that. And that is a long race, and this has been 
a long fight that my people have been in. I am willing to see it 
through. So any extra time I have, I will allocate to my elder, Mar- 
ian. I would like her to discuss a little bit about her life on the 
river. 

[The prepared statement of Mr. Peone follows:] 

Prepahed Statement of Hon. Rudy J. Peone, Chairman, Spokane Tribe of 

Indians 

S. 1448 THE SPOKANE TRIBE OF INDIANS OF THE SPOKANE RESERVATION GRAND 
COULEE DAM EQUITABLE COMPENSATION ACT 

ScplEmbcr 10, 2013 

Thank you Chairwoman Cantwell and memhei-s of the Committee. My name is Rudy J. Peone, 1 
serve as Chairman oftheSpokaneTribeoflndians. I verymuch appreciate the opportunity to appear 
before the Senate Committee on Indian Affairs to testify on S. 1448. Accompanying me and 
honoring the Spokane Tribe today is Marian Wynecoop, a Spokane Tribal Elder who was alive to 
witness the initial inundation of our Reservation for Grand Coulee hydro storage and the complete 
loss of our Tribe’s salmon fishery. She will tell her story to the Committee. 

SUMMARY 

I am here today on behalf ofthe Spokane Tribe to respectfully ask that the Congress finally treat the 
Spokane Tribe fairly and honorably for the flooding of our reservation lands for the production of 
hydropower and for injury to our homeland, our tribal economy, our culture, and ultimately our 
Spokane people. The Grand Coulee’s waters flooded the lands of two adjoining Indian reservations 
that held great economic, cultural and spiritual siguifieance for the people residing thereon. Ours is 
one of those reservations. The other is the Colville Tribes Reservation. 

Our life, culture, economy and religion centered around the rivers. We we re river people. Wowerc 
fishing people. We depended heavily on the rivers and the historic salmon runs they brought to us. 
Neighboring tribes referred to us as “the Salmon Eaters." The Spokane River, which was named 
after our people, was and continues to be the center of our world. Wc know it as tlic Path of Life. 
President Rutherford B, Hayes in 1 88 1 recognized the importance and significance of the rivers by 
expressly including the entire adjacent riverbeds ofthe Spokane and Columbia Rivers witliin our 
Rosorvation. But the Spokaneand Columbia Rivers are now beneath Grand Coulee's waters. Today 
our best lands and Eshing sites lie at the bottom of Lake Roosevelt. 

The proposed Le;pslalion is designed tc end a lengthy chapter in American history, in which the 
United Slates and American citizens reaped tremendous rewards at Ihetwpensc ofthe Spokane Tribe 
and the Confede ratedTribesofthe Colvil le Reservation. The severe devastat ion wrought upon both 
tribes was unprecedented. And though the affected land areas held by the Spokane Tribe were 
roughly only 40% of lhat held by the Colville Tribes, a portion of the Colville’s salmon fishciy 
continues to reach their Reservation, while the Spokane’s Esherywasiost entirely. Additionally, the 
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Spokanes lost forever a prime site on the Spokane River that it could have developed for 
hydropower. Ultimately, both Tribes suffered severely. We continue to be greatly impacted by the 
operation of Grand Coulee Dam each and every year. 

Prior to its construction, during its operation and with the completion of the Third Poweiplant in 
1974, the United States acknowledged and supported its responsibility to fairly and honorably 
address the losses to be sufFered by the Spokane Tribe as well as the Colville Tribes related to Grand 
Coulee. The Colvillcs secured a settlement with the United States in 1 994, while the Spokane claims 
are stilt unresolved. This legislation is consistent witli Congressional policy towards tribes 
impacted by federal hydro projects, as reflected in the Colville Settlement and legislation enacted 
between 1992 and 2000 to provide additional, equitable compensation for the Sioux Nations 
impacted by the Pick Sloan Project,' 

Finally, 1 would like to thank Senator Cantwell for sponsoring our Bill. We were here during the last 
Congress to testify in support of S. 134S, onlyto have the Administration raise somewhat belated 
concerns over certain provisions of that Bill. Under Senator Cantwell's strong leadership, and with 
the tireless efforts of her staff, we have worked hard with the Administration and stakeholder 
agencies to address those cotioerns. For instance, the land and jui isdictlonal transfer provisions of 
prior bills have been removed and tlic amount of back pay has been cut nearly in holf. My Tribe 
made these diriicult decisions in hopeoffinallyreceiving complete compensation forthe inundation 
of our lands and destniction of our salmon fishery. 

HISTORICAL CONTEXT 

From time immemorial, the Spokane River has been the heart of Spokane's aboriginal territory. 

[n 1 877, an agreement was negotiated behveen the United States and the Spokane to reserve for the 
Tribe a portion of its aboriginal lands approximating the boundaries of the present Spokane Indian 
Reservation. 

On January 18, 1881, President Rutherford B. Hayes issued an Executive Orticr confirming die 
Agreement, and with exacting language, expressly included the Spokane and Columbia Rivets 
within the Spokane fndian Reservation 

Section 1 0(e) of the Federal Power Act (16 U.S.C. 803(e)) requires that when licenses are issued for 
a hydropower project involving tribal land within an Indian reservation, a reasonable annua! chaige 
shall be fixed forthe use of the land, subject to the approval of the Indian tribe having jurisdiction 
over the land. Had a state or a private entity developed the site as originally contemplated, the 
Spokane Tribe would have been entitled to a reasonable annual charge for the use of its land. The 
Federal Government is not subject to licensing under the Federal Power Act. 


' i'ee Attachment 1 (July 22, 2012 Letter tiom Cliainnan Feone la Senaior Caimrell) and Attach raent 1 A, a 
spreadsheet showing Isgislation providing equitable ecompastloii fhriha ColvilieTrihcs andthc I'idt Sic an Tribes 
for flooding w reservation lands froin Federal Hydro Piojeets. 
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Numerous statements made by federal officials acknowledged the need for the Spokane Tribe to 
receive fair compensation for the use of its land and water. In one example, William Zimmermmi, 
Assistant Commissioner oflndian Alfains, wrote: 

"the matter of protectingthese valuable Indian tights will receive active attention In 
connection with applkationsfiled by the inieresled parliee befoi-e the Federal Power 
Commisiionfor the power development. “ 2 

A letter approved by Secretary Ickos, from Assistant Commissioner Zitntnennan to Dr. Elwood 
Mead, Commissioner of Reclamation, staled in connection with the "rights of the Spokane Indians," 
that the Orand Coulee project, as proposed: 

"showi the cost of installed horsepower to be reasonable and one that could bear a 
reasonable annual rental in addition thereto for the Indians' land and water rights 
involved. "3 

The United States Department of Justice has recognized these promises as an undertaking of a 
ibdcral obligation, which promises were made to both the Colville and Spokane Tribes. 

“The government began building the dam in the mid- 1 930 's. A letter dated 
December 3, 1933, to the Supervising Engineer regarding the Grand Coulee and the 
power i ntere,sts of the Tribes, with the approval signature of Secretary of the Interior 
Ickes states: 

Tltis report should take into consideration the most valuable purpose to which the 
Indians ’ interests could be placed, including the development of hydro-electric 
power. 

We cannot too strongly impress upon you the importance of this matter to the Indians 
and therefore to retiuesl that II be given careful and ptvmpt aitention so as lo avoid 
any unnecessary delay. 

Also, a letter dated December S. 1933, lo the Commissioner of ike Bureau of 
Reclamation and endorsed by Interior Secretary Ickes. staled ihol 'it is nece.ssary lo 
secure addiliomil data before we can advise you whal wo uld conslitule a reasonable 
revenue lo the Indians for Ihe use of their lands within the [Grand Coulee] power 
and reservoir site areas. ' And a letter dated June 4, 1 935 from the Co mm issioner of 
the Bureau of Reclamation requested that additional data be. secured to determine 'a 
reasonable revenue to the Indians far the use of their lands within the power and 


'Lclter from William Zirntnectnan to Harvey Meyer, Colville Agency Supenniendent, daietl Septeinter S, 1933. 
^ Letter from William Zimmennan to Rlwood Mead, dated Dec. 5, 1533. 
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reservoif site areas.'”' 


As stated in tlie testimony ofthe Assistant Secretory for Indian Affairs, enneeming the ISSd Colville 
Settlement legislation, approved in P.L. 103^^36: “Over the next several years the Federal 
Government moved ahead with the construction of the Grand Coulee Dam, but somehow the 
promise that the Tribe would sliare in the benefits produced by it was not fulfilled.” 

Pursuant to the Act of June 29, 1940 (16 U.S.C. 83Sd et seq.). the Secretary paid to the Spokane 
Tribe $4,700. Tlmt is the total compensation paid by the United States to the Spokane Tribe for the 
use of our tribal lands for the past seventy-five years. 

When the waters behind the Grand Coulee Dam began to rise, the Spokane people were among the 
most isolated Indian tribes in the oountry. The Tribe’s complete reliance on the Spokane and 
Columbia River system had remained largely intactsince contact with non-Indians. That, however, 
would be completely and irreversibly changed forever. The backwater of the dam, Lake Roosevelt, 
floods significant areas of the Tribe’s Reservation, including the Columbia and Spokane boundary 
rivers within the Reservation. A 1 9S0 TaskForce Report to Congress explains thehislorical context 
of the Tribe in relation to the Grand Coulee Dam: 

“The project viasjirst authorized by the Rivers and Harbors Act of I93a (49 Slat. 

1 023, 1039). In spite of the fact that the Act authorized the project for the purpose, 

among others, of 'reclamation of public lands and Indian reservations 'no 

hydroelectric or reclamation benefits flow to the Indians. Hardly at^were employed 
at the itroject .site. Indeed, the Tribes have presented evidence that even tneikilled 
workers were recruited frony non-Indian towns Jar (rwoy. The irrigation benefits of 
the project all /lowed south ... 

Furthermore, the 1935 enactment made no provision for the compensation of the 
[Spokane and Colville] Tribes. It war not until the Act of June 29, 1940 (54 Slat. 

703) - seven years after consiruction had begun - that Congress authorized the 
lakiixg of any Colville and Spokane lands . . .. Section 2 [of that Act] required the 
Secretaiy to dclcrmine the amount to be paid to the Indians as just and equitable 
compensation. Pursuant to this authorization the Secretary condemned thousands of 
acres of Indian lands, primarilyfor purposes of inundaiion by (he planned reservoir. 

Apart from the compensation for those lands, which the Tribes claim war.r Inadequate, 
no further benefits or compensation were paid to the Indians. Nothing was provided 
for relocation of those Indians living on the condemned lands; and tribal lands on 
the bed of the original Columbia River were not condemned at alt. Worst of all. 


'’Stalenienlof Peter R. Steentand, Appellate SBCtioiiChief.EnvtroamcrtandNauiral ReseiirccsDiv,, Dept, of Justice 
(Joint Hearing on S.2259 before IhcStiboomm. on WateraitdPowerof iKc Comm, on Energy anrl Natural Kesourecs and 
tlieComm. on Indian Affairs, S.Hrg. 103-943, Aug. 4, 1994. at l£). 
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Grand CouJqc Dam destro^vd the salmon fishery fiom which the Tribes kt«l 
sustained themselves for centuries. The salmon run played a central role in the 
social, religious and cultural lives of the Tribes. The great majority of tlte 
population of the Tribes lived near the Columbia and its tributaries, and mmtywere 
driven from their homes when the area iv«s flooded. White Interior Department 
ofhcials were aware that the Jishciy would be destrojetd, the technology of the time 
did not permit construction of a fish ladder of sufficient height to allow the salmon to 
bypass towering Grand Coulee Dam. 

Ihe project also resulted in the influx, of thousands of tton-Indlan workers Into the 
area. Prior to contemplation of the project very few non-Indians lived in the region. 

Indeed, anthropologist Verne F. Ray, who began his field studies in 1928, reports 
that there were no more than a handful of whitefamilies in the vicinity of the future 
site of the Grand Coulee Dam, and that in 1930 Ihe Colville and Spokane were 
among the most Isolated Indian groups in the Uniied States. Their aboriginal culture 
and economy were largely intact up to that lime, little reliance having been placed on 
white trading posts. The subsistence economy of the Indians had continued to focus 
on the salmon. 

Another principal aboriginal pursuit of the Colville and ^oicne Indians involved 
the gathering of roots and berries On lands south of the rivers. That activity was 
largely curtailed ajler Ihe construction of (he project because of the influx of non- 
Indians on to those southern lands and because the river wee widened to such an 
extent that crossing it became very difficult. Before the reservoir there were many 
places where the river could be forded. Similarly, huntingsoulh of the river was also 
curtailed. Thus, the Grand Coulee project hadade vastating effect on their economy 
and their ctdture. 

The salmon mns were entirely and forever lost to the upstream Spokane Tribe. Furthermore, there 
existed on the Spokane River- within the Spokane Reservation - two prime datn sites the Spokane 
Tribe could have used for generating hydroelectric power. Like the Spokanes’ saltnoii runs, these 
sites tvcrc lost Ibrovcr to Grand Coiiloc. 

In the 1940 Act, Congress also directed the Secretary of the Interior to “set aside approximately one- 
quarter of the entire reservoir area for the partunountusc of the Indians of foe Spokane and Colville 
Reservations for hunting, fishing, and boating purposes, which rights shall be subject only to such 
reasonable regulations as the Secretary niay prescribe for die protection and conservation offish and 
wildlife.” 16 U.S.C.§ 833(d). 

In an extraordinary move, foe Tribe in December, 194 1 , sent a delegation cross-country to meet on 
the issues with Commissioner John Collier. Unfortunately, the meeting took place on December 10 


’ Final Report, Colvllle/Spokanc Tafo Faroe, Directed by llic Senate Oeninilnee on Appropriations In its I97fi 
Report on the Water and Poiwr Public Worl^ Appropriations Bit], S,Rcp.04-S0J. (September, 193D). 
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— just three days followinij the bombing of Pearl Harbor. The Commissioner and Ins 
representatives committed to the Tribal delegation they would do all they could In aid of the Tribe, 
but that the national priorities of war meant that redress would liave to watt until its conclusion. 

In 1 94C, tlie Interior Secretary designated areas within Lake Roosevelt as “Indian Zones” to fulfill 
the requirements of the 1 940 Act's "paramount use” provisions in rcoognition of tribal lauds 
inundated by Lake Roosevelt The “Spokane Indian Zone” and the "Colville Indian Zone” were 
located generally within the reservations of those Tribes, The Spokane Zone also extended up the 
inundated Spokane River, within the Spokane Reservation, which today is known as the "Spokane 
Arm" of Lake Roosevelt, 


INDIAN CLAIMS COMMISSION FILINGS 

In 1946, Congress enacted the Indian Claims Commission Act. Act of August 13, 1946 (60 Stat 
1049). Pursuant to that Act, there was a five-year statute of limitations to file claims before the 
Commiasioti which expired August 13, 1951. It was under the Indian Claims Commission Act that 
theCoIvilles were able to settle their claims in 1994. And it was due to a quirk of circumstances that 
the Spokanes were not. 

In 1951, both llie Spokane Tribe and the Colville Tribes filed land claims witli the Indian Claims 
Commissionpriorlo the August 13, 1951 Statute ofLimitations deadline. Neither LribB filed claims 
seeking comnensafion for the use of their lands for the production of hydropower at Grand Coulee 
before the deadline. Neither tribe itndcrstood, nor were they advised, that there would be a need to 
even file such claims. After all, beginning in the 1930s and then resuming through the 1970s, the 
historical and legal record is replete with high level agency correspondence. Solicitor’s Opinions, 
inter-agency proposal s/mem Oran do. Congressional findings and directives and on-going negotiations 
with the aflecicd Tribes to come to agreements upon the share of revenue generated by Grand Coulee 
which should go totheTribesfbrtheuseof their respecti velands. TheTribeshadeveiyreasonlo 
believe that its Trustee, the United States, was, nithougli belatedly, going to act in good faith to 
provide fair and honorable compensation to the Tribes for the United Stales’ proportionate uscofoiir 
Tribal resources for revenue generated by the Grand Coulee Dam. 

The ICC Act imposed a duty on the Bureau of Indian Affairs to apprise the various tribes of the 
provisions of the Act and the need to file claims before the Commission. Wliilc tlic BIA was well 
aware of the potenfial claims of the Spokane Tribe to a portion of the hydropower revenues 
generated by Grand Coulee, there is no evidence that the BIA ever advised tlie Tribe of such claims. 
As the Tribe’s long-time attorney explained in 1981: 

“Tfje wfiler vmr emjc/nyetf m 1955 as the Trihe’sjirst General Counsel, The tribal 
lemlers 0/1951 weresiill inojjice, fVlten askedwhy they had not Jiiecl claims for the 
building of Grand Coulee, the destruction of their fishery and loss of their lands, they 
v/erc thunderstruck. They had no knotvledge at all that they might have filed such 
claims, They told the writer that no one had alerted them to the possibility of such 
claims. They did not know that these potential claims might be governed by the 
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C/a/m Cpmm/Siion jfc/. They assumed that their rights were still alive, and well 
they may be. The Superintendent had approached them in about 1 949 with the Tri- 
partite agreement betiveen the Bid, Bureau of Reclamation, and the National Parks 
Service for the establishment of and administration of the Indian Zones pursuant to 
ike Act of 1940. While he got them to jujgn fire-written resolutions approving this 
agreemeni [so] vital to their river and lake rights, not a word was .spoken of the 
possibility of the tribe filing claims. The deadline of August 75 , 1951 was therefore 
allowed to pass without the claims having been filed. 

'llius, the Spokane Tribe in 1 9G7 settled its ICCA claims, while the expectation of fair treatment for 
Grand Coulee’s impacls continued. Ironically, the Spokane Tribe’s willineness to resolve its 
dinisrences with the United Slates would later be uscdasjnstification fortlic United States’ rcfiisal to 
deal ftiirly and honorably with the Tribe. 

Meanwliile, the Colvillcs, wlio had not settled tlieir ICCA claim, continued that litigation against the 
United States. In 1975, the Indian Claims Commission ruled for the first lime over that it had 
jurisdiction over ongoing claims as long as they were part of a continuing wrong which began before 
the ICCA’s enactment and continued tliereafter. Navajo Tribe v. United States, 36 Ind. Cl. Comm. 
433, 434-35 (1975), Over objections by the United States, tlie Colvilles sought, and in 1976 
obtained, pennission from the Commission to amend their complaint to include for tlic first time 
their Grand Coulee claims. With new life breathed into their claims, the Colvillcs pursued litigation 
of their amended olMitis to the Federal Circuit Court of Appeals, which held that the ICCA’s “fair 
and honorable dealings" standard may serve to defeat the United States’ “navigational servitude” 
defense.’ In light of this ruling, the United States negotiated with the Colvilles to resolve that Tribe’s 
Grand Coulee-talaied claims. Unfortunately, however, because the SpokaneTribe in 1 967 had acted 
in cooperation with the United States to settle its ICCA case, it lacked the legal leverage to force 
settlement 

In 1967, construction of six new generating units began on tlie Grand Coulee Dam. That 
construction prompted a thirteen-year flurry of activity by the United States to address the claims of 
the tribes to a share of the benefits of the Grand Coulee Project. 


MEGOTIATIONS WfTH BOTH TRIBES CONTINUE 

In 1972, the Secretary of the Interior’s Task Force began negotialion with the tribes through multiple 
policy, legal and technical committees to address the tribes’ claims. The “Secrelaries Task Force” 
engaged the tribes on a full range of issues, including compensation, riverbed ownership and tribal 
jurisdiction overthe inundated Indian Zones. In 1974 the SoiioitoroftheDepartmentofthe Interior 
issued an Opinion, which concluded, among other things, that the Spokane and Colville Ttibescach 
retained ownership ofthe lands underlying the Columbia River and, inthc case of theSpokanc Tribe, 


^Memorandum of January 12^ 1981 with ^nal Report, Colvlllu/Spokanc Task Force (September 19S0). 
’ CMik Conf^dumad Trlbi^ v. UM Stuies^ F^d 1102 (Fed. CIr. 1992). 
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the lands underlying the Spokane River. The Solieitor found the United States intent to reserve those 
riverbeds in the Spokane Tribe clear, ThcOpmioii suggested that tlie resource interests of the Tribes 
were being utilized in the production orhydroelectric power at Grand Coulee. 

In Dccctnbcr 1 975, die Congress directed the Secretaries of Interior and the Aimy to establish a Task 
Force and to open discussions vdth the tribes: 

"to determine v/hat, ifany, intereststheTribeliavEmxnckproduciionofpowerat 
Chief Joseph and Grand Coulee Dams, and Co explore ways lit which the Tribe 
might benefit form any interest so determined, 

While these high-level negotiations wore taking place, construction of tlie third powerplant at Grand 
Coulee continued. The first generating unit of six came into serviee in 1 974, 

In May of 1 979, following two years of negotiations among federal agencies and the tribes, the 
Solicitor for Interior proposed to the Secretary of Intcriora legislative settlement ofthe claims ofthe 
Colville Tribe and the Spokane Tribe, slating 

' 7 firmly b elieve that a settlement in this range is a realistic and fair ttvrp of resolving 
this controversy. The representatives of the Departments of Energy and Army who 
participated on the Federal Negotiating Task Force concur, ft adegualety refects 
the relathefy weak legal position of the tribes. (If the tribes could gel around the 
Government ’.f defen.%es they conceivably coidd establish a case for fiom lS%lo 25% 
of the power of the Grand Coulee and Chief Joseph dams.) In addition to the threat 
of legal liability to the federal government, there Is the undeniable fact that the 
Colville and Spokane people have been treated shabbily throughout the 40-year 
history of this dispute. To this day they haye received iittle benefit fiom these 
projects an their lands which totally destroyed their fishery (ho fish ladders were 
included) and inaUerabty changed their way of life, ft has been the non-Indian 
communities and irrigation districts who have benefited from these projects. Much 
reservation land remains desert, white across the river irrigated non-Indian lands 
bloom. 

I am also hopeful that this is one “pro-Indian ” hill that iha Washington Stale 
congressional delegation wilt support as a fair resolution of a sorry chapter of our 
histoiy. The tribes have tried recently to cultivate supjxirt for such a settlement 
proposal among key members of the delegation. My understanding is that the 
delegation 's concerns hare focused on the size of a selllemen! <m'ai-d (tribal demands 
have referred to hundreds of millions of dollars) and a tribal proposal for allocation 
of a firm power supply in Ihe IPSO 's an allocation which might be seen as a threat to 
domestic users in limes of shoriage. " ’ 


• S. Rep, W-50i, Dec. 4, 1 S75, at 79. 

’ Lesislative FroposalonScnlementofthoClaims ofthe Colville and Spo feancTribts.Mcmoraniium of Lee M. Knilila 
to Eliot Cutler, May 7, 1970. 
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Wodo not know what happened to this Interior Solicitor proposal to settle the claims of both tribes. 
Wc do know that the si>:Lh and final unit of the third power plant was completed in 1 9E0. In that 
same year, the congressional Task Force completed its work. In spite of Congresses’ direction, 
rather than determine the tribal interests involved in Grand Coulee and die benefits they might derive 
from those interests, Ibr liic first time in nearly 50 years of promises and negotiations with both 
tribes, the Task Force asserted legal arguments which the United States might use to defend against 
or forestall any tribal claims fora share ofthc hydropower generated by ortite revenues derived from 
tlic Grand Coulee Project. The report concluded the United States may not be required by law to 
provide compensation at the same time that Ihe Project’s ability to provide benefits to the United 
States and tire region was taking a quantum leap. 

The third powerhouse alone provides enough electricity to meet the combined power demand ofthe 
cities of Portland, Oregon and Seattle, Wasliington. However, its contribution to the Federal 
Columbia River Power System and the inter-connected electric systems serving the western United 
State.s goes far beyond tlie amount of hydropower that is generated. 

With completion oftiie third powerhouse, tire Grand Coulee Project was positioned to play a pivotal 
role in the creation of downstream hydropower benefits trom releases from large Canadian storage 
reservoirs. Grand Coulee became the critical link between water storage facilities in the upper 
readies of the Columbia River Basin and downstream generating assets. Rated at 6,809,000 
kilowatts capacity, the power-generating complex at Grand Coulee became the largest electric plant 
in the United States, third largest in the world. It now produces about 21 billion kilowatt hours 
annually, four times more ciectricity than Hoover Dam on the Colorado River, and is the least-cost 
power source in tlie region’s resource stack. 

In addition to power production. Grand Coulee is the key lo maintaining operating Hcxibllity and, 
most important, the reliability of the Federal Columbia River Power System and inlcr-conncctcd 
systems. 

Without the third power plant in parlicular, and the Grand Coulee Project in general, the 
configuration and operation ofthe Federa! Columbia River Power System would be very difTercnL 
The electric systems serving the Pacific Northwest (and western United States) would be less 
efficient, have much higher average system costs and be far loss reliable. 

In a sad twist of historical events, two tribes — each feeling the irreversible pain of Grand Coulee’s 
devastation — found themselves on separate paths. The Colville Tribes were able to continue tlieir 
legal battles with the United Stales through settlement in lhcmid-1990s, while the Spokane Tribe’s 
unifonned willingness to settle in the 1 96D's cost it substantial legal and political leverage in future 
dealings with the United Stales, 

The Tribe notes here that this legislation i.s not o settlement of legal claims. Rather, it is “to provide 
for equitable compensation. . . for the use of tribal lands for the production of hydropower by the 
Grand Coulee Dam. . .” Congress has an established policy of providing subsequent equitable 
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compensation for tribes impacted by federai hydroelectric projects. In the case of Pick-Sloaii, 
Congress passed five acts between 1992 and 2000 that acknowledged decades-prior federal 
compensation as inadequate and establislied trust fends for affected tribes seeded by Pick-Sloan 
revenues. In determining fund amounts. Congress endeavored to employ the same methodology to 
ensure that tribes aflcctcd by Pick-Sloaii received similar compensation. In the case of Pick-Sloan, 
there was no pending litigation that spurted Congress to act; the relevant statutes of limitation bad 
long since run. 

Similarto Pick-Sloan equitable compensation acts, die Colville settlement was also nota settlement 
of legal claims. The Department of Justice took tlie express position before Congress that the 
Colvillcalso had no legal claim; only a “morai claim”. The settlement was based on the history and 
record of dealings with the Tribe. This history and record includes tiic repeated promises made by 
the U.S. to provide compensation to both tribes, 

"While plaintiff had no legal and equitable claim based on the navigalio/mt 
servitude, they did have a viable moral claim based on the "fair and honorable 
dealings” provision of the Indian Claims Cotnmission Act of 1946. 

The resolution reached in the proposed settlement does not constitute an admission 
of liability . . . . But, we are prepared to recognise that the record, in this timely filed 
claim, can he read to reflect an undertaking by the United Slates with respect to 
power values. Because of that we think it is fair and Just to fashion a complete 
resolution of this longstamling claim. 


CONTINUING RECOGNfnON OF THE TRIBE’S INTERESTS 

In 1990, the federal government nnd the Tribes entered into the Lake Roosevelt Cooperative 
Management Agrcomem, which stales that “[t]lic Spokane Tribe sliall manage, plan and regulate all 
activities, development, and uses that take place witiiin that portion of the Reservation Zone within 
the Spokane Reservation in accordance with applicable pravisions of federal and tribal law, and 
subject to the statutory authorities of RBclamalion . . . U3 carry out the purposes of the Columbia 
Sasin Project.” 

Litigation over the ownership of the original Spokane Riverbed resulted in a sepamte federal court 
opinion IWashingloii Water Power v. F.E.R.C., 775 F.2d 305, 312 n. 5 (D.C. Cir. 1985)), a court 
order {.Spo jane Tribe of Indians v. State of Washington, Washington Water Power Company and 
United States of America, No. C-82-753-AAM, Judgment and Decree Confirminu Disclosure and 
Quieting Title to Pronertv (U.D. Dist, Ct., E.D. Wash., September 14, 1990)), and a separate 
settlement agteement {Spokane Tribe ofindiansv. Washington Water Power Compmqi, Ho. C-82- 


Stalenicnl afPclcr R. Slceidanil, Appellate Seetioii Clilef, Eavirciunent aad Natural Re sou tees Div., Dept, of 
Justice (Joint Hearing on S. 2259 befbre the Subeomm. on Water and I'owcr of the Comm, on Eiteisy ciul Natural 
Resources and IhcComiii. on Indian AOaiis, S, Hrg, 103-943, Aug, 4, 1994. at 12). 
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AAM. Judgment (U.S. Dist, Cl. E,D, Was!),, March 3, 1995)): all of which provide and afUrm that 
the Spokane Tribe holds fuli equilabie title to the orij'inal Spokane Riverbed, 

In 1994 Congress passed the Confcticratcd Tribes of the Colville Reservation Grand Couiee Dam 
Settlement Act (P.L. 103-436; 108 Slat. 4577, 103d Congress, November 2, 19941 lo provide 
compensation to tlic Colville Tribes for the past and future use of reservation land in the generation 
of electric power at Grand Coulee Dam. 

A. For past use of the Colville Tribes’ land, a jjayment of $53,000,000. 

B. For continued use ofthc Colville Tribes’ land, annual payments of$ 15,250,000, adjusted 
annually based on revenues from the sale of electric power from tire Grand Coulee Dam 
project and transmission of that power by the Bonneville Power Administration. 

[n 1 994 Congress also directed the Bonneville Power AdminislraUon, Department of interior and the 
relevant federal agencies, under the “ftirand honorable dealings” standard, to enter into negotiation 
with the Spokane Tribe to address the Tribe’s comparable and equitable claims for the construction 
and operation of Grand Coulee Dam. 

During the hearing on the Colville Settlement bill, Ihc Spokane Tribe sought an amendment tliat 
would have waived the Indian Claims Commission Act’s statute of limitations to enable Ihe Spokane 
to pursue its Grand Coulee claims through litigation. In the words of then Tribal Chairman Warren 
Seyler, “We believe it would be unprecedented for Congress to only provide relief lo one tribe and 
not the other when both tribes were similarly impacted.” Hearing Record, Colville Tribes Grand 
Coulee Settlement, H.R. 4757, pp. S6-6I (August 2, 1994). 

Colville Tribal leaders and the bill's Congressional sponsors asked the Spokane to withdraw the 
request for an amendment to waive the statute of lirailalions. The Spokane complied, with the 
understanding that good faitli negotiations to reach a fair and honorable settlement with Ihe United 
Stales would bo imminent. As a result, the fbllowing statements were made in a colloquy 
accompanying the Colville Tribes’ Grand Coulee Setllcmom legislation:! I 

Senator Bradley slated; 

“5. 22S? merries l/te claims of the Confederated Tribes of die Colville Ressnation, yet 
the claims ofthc Spokane Tribetvhich are nearly iclenlica! in their substance, remain 
unsettled. The historic fishing sites and the lands of the tv/o trthesvisre Inundated by 
the Grand Coulee Project. It is clear that hytbvposver production and water 
development a.s.socIatedwIth the Project wcji: madepossiblc by the contributions of 
both tribes. Thus, / believe it is incumbent that the United States a^iress its 
oblizations under the Fedora! Power Act to both Tribes . " 


" Colloquy to AocompanyS. 2259. A Dill Proddins ter ibeSenlementofthe Cl aims of the Cnnfudtniud Tribes of 
the Colvllte Reservation Concerning The ir Contribution to the Production of Hjdropower by Ihe Gnuid Cteulee Dam, 
and for Other Purposes. 
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Senator Murray stated: 

"Tfie settlement of the claimsofthe Colville Tribes is long overdue. The claim, first 
filed by the Colville Tribes over forty years ago, is based upon the authority the 
Congress vested in the JrKlitnt Claims Commission, which provided a five-year period 
during which Indian tribes could bring their claims against the United Stale.v. 

Uitfonunalely, the Spokane D-lbe did not organize its government in time to 
participate in the claiHLS proee.u. 

The hair and honorable dealims standard established in the Indian Claims 
Commission Act sho uld clearly anplv to the United States ' conduct and relati onshio 
with both the Cotviile amt Sootume Tribes, i would urge, in the strongest itossible 
terms, that the Deportment of the Interior and other relevant federal agencies enter 
into navolialions with the Snokane Tribe that mivhl lead to a fair unit equitable 
settlement of the tribe claims . " 

Senator Inouye stated: 

' 7 riillv snoaorl the notion that the United Stoles has a moral obligation to address 
the claims of the Sookane Tribe, and I would be pleased to join you in a latter to 
Interior Department S'ecrgfa^'v Babbitt urttinv that ngpo/ja<)on,t be vndertaien by the 
Department. " 

Senator Bradley added: 

"Under the Federal Water Power Act, which ft now referred to as the Federal Power 
Act, where an Indian Tribe 's land contributes to power production, the liaen.'iee must 
nay an annual fee to the Indian Tribe which renresents the tribe 's contribution to 
power nroduction. I too, would be pleased to Join Senator Murray and Chairman 
Inouye in wainv the Tnlerior Denarimenl and the BaniKville Power Adminisirut ion 
to enter Into iieeoiiallonswlth the Sookane Tribe to address the tribe 's claims. " 

Senator MeCajn stated: 

1 also w*ant to Join my colleagues in ureina the Denartment of the Interior to .seize 
this niioortunitv to address the Snokane Tribe 's comnarahte anti equitable claims f or 
damages arising out of the inundation of their lands for the construction and 
operation of Grand Coulee Dam. " 

Thus, asthcCoivillcTribcs'claimswcrcbcin® addressed, IhcUnitcdStatcsCoiigressmndecIearits 
intent that the Spokane Tribe be treated fairly and honorably in connection with its claims for Grand 
Coulee damages through prompt, good faith negotiations with the Administration. 
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The SpokaneTribe adhered to thcapirit of good faith negotiations overthe next several years. While 
the Administration in general continued its refusal to lake Congress' dircetion to negotiate fully a fair 
and honorable settlement witir the Spokane Tribe, the Administration lead shifted from the 
Department of the Interior to the Bonneville Power Adininisti-ation. 

For the next six years, from 1998 to 2004, the Tribe engaged in very difficult negotiations with BPA. 
Finally, in 2004, tile provisions of a settlement bill were arrived at in which BPA had no objocllons. 


LEGISLATIVE HISTORY 

Spokane Tribe settlement legislation has been introduced in the 106*, 107*, 108* 109“', lit)*, 111*, 
1 12“' and this 113“' Congress. In the 1 08“' Congress, hearings on H.R. 1797 were held before the 
Mouse Resources Subcommittee on Walor and Power on October 2, 2003. 

Hearings were also held on the Senate bill S. 1438, on October 2, 2003, before the Indian Affairs 
Committee. The bill was approved by the United Slates Senate on Novcmbei- 1 9, 2004, The House 
of Representatives adjourned late onNovember 20, 2004 without time to consider the Senate-passed 
bill. 

A Spokane Settlement Bill was introduced in the 1 09* Congress. The House bill. H.R. 1797, was 
approved by the House of Representatives on July 25, 2005. In the second session of 1 09* Congress, 
in 2006, subsequent objections to S. 1438 by the State of Washington Department of Fish and 
Wildlife, as well as the Lincoln County Commissioners, stalled consideration of the settlement in 
the Senate. The Senate adjourned without vote on the scltlcment bill. 


AMENDMENTS AND SUPPORT 

The Spokane Tribe thereafter agreed to modify the proposed I^slation to address various concerns 
related to the return to Tribal ownership of lands taken for the Graitd Coulee Project. 

Spokane Tribal acreage taken by the United Stales for tlie construction of Grand Coulee Dam 
equaled approximately 39 percent of Colville acreage taken for construction of the dam. The 
Spokonc settlement previously was based on 39 percent of the Colville settlement. At the request of 
members of Congress, the payment provisions for the Spokane settlement bill were reduced to 29 
percent of the Colville settlement in exchange for return of the Tribe's lands token for the Grand 
Coulee Project. 
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In 2007, the Spokane Tribe met with the State of Washington Department of Fish and Wildlife and 
the Washington Office oFlhe Governor to address Ihoir concerns with the settlement bill. 'l‘bcTribe 
and State entered into an “Agreement In Principle on May 1, 2007” to resolve tliosc eoncerns. 

The Tribe and the Lincoln County Commissioners held meetings to address the coneems of the 
Commissioners with previsions of the bill affecting the Spokane River. The Tribe agreed to amend 
the bill to address these concerns. In 2007, Section 9(a)(2) was removed, thereby excluding transfer 
to the Tribe of the south bank of the Spokane River, wliicli is located outside Reservation 
bountiaries. Section 9(a) contined the land to be restored to the Tribe to “land acquired by the United 
States. . . that is located witiiin the exterior boundaries of the Spokane Indian Reservation." On June 
4, 2007. the Commissioners endorsed by letter, “strong support” for tlic scttlenrent legislation as 
amended. Sbe Attachment 2. 

The Stevens County Commissioners in letters of December 1 8, 2QQ7, expressed “renewed support” 
of the Tribe and for the selllcmcnt: “Please continue in your cfTotls to get legislation passed which 
Hnally settles this debt owed to the Spokane Tbibe." See Attachment 3. The Tribe also met with 
landowners concctiied about this provision in tile bill, Tire above amendment regarding Section 
9(a)(2) resolved their stated concerns. 

The Eastern Wasliiiigton Council of Governments, pursuant to letters of January 23, 2008, by 
Chairman Ken Oliver provide: “We urge your strongest support and consideration for this issue.” 
See Attachment 4. 

The Governor oFlheStateorWashinglon.Chrisline Gregoire, by letter d ated Doceinher 1 4, 2007, to 
Senator Cantwell and Congre.ssman Dicks, also voiced strong support for the settlement legislation, 
stating that it is “clearly appropriate” and “long overdue”. See Attachment 5. By letter dated June 
29, 2009 to President Obama, Governor Gregoire explained tliat ‘t]l)is le^slation [tlien S. 1388] will 
correct a longstandiirg wrong” and “requestfed] the support of your administration in righting this 
injustice and securing enactment of the legislation." Id. 

The Mayor of the City of Spokane, Mary Verner, by letter to the Washington Congressional 
delegation on August 25, 2009, stated “strong support for the Spokane Tribe” settlement legislation, 
finding that the Tribe had “suffered devastating impacts’* wliile recognizing tite Tribe’s “generous 
efforts to address ... the previously stated concerns of affceted State and local governments, Indian 
tribes and individual landowners as well as federal agencies.” See Attachment 6. 

The Spokane Tribe also reached an agreement with the Colville Tribe dated May 22, 2009. providing 
for a disclaimer provision in ihcpriorbill (S. 1388) regarding adjoining Reservation boundaries. Sje 
Attachment 7. 

[n light of the forego ing supporl, SBCtion9arihoprior2009bill(S.1388)provi<lcdforthe return to 
Tribal ownership of lands within the Spokane Reservation taken by the United States for the Grand 
Coulee ProJ ecc.DDl'sBureauofReclamation(BOR) thereafier expressed concerns abouUhe extent 
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of conlinuing federal liabilily tinder that return of owncrsliip provision, citing potential liability for 
erosion and landslides, Atler extensive Tribal-BOR discussions, the Tribe agreed to remove 
language in Section 9 providing for the return of taken Reservation lands to Tribal trust status. In 
exchange, BOR agreed to a now Section 9(a) of Bill S. 1345 tliat would have cnnfiimed the 
delegation to the Spokane Tribe of Secretarial authority as set fortli in the 1990 IJOI-TVibal 
Agreement (appended hereto os Attachment 8). 

The Spokane Tribe has made numerous and significant concessions over the course of negotiations 
on the provisions of the Dill. When members of Congress so requested, die '['ribe agreed tliat 
compensation to the Spokane Tribe could be reduced to 29% of the Colville settlement even though 
Spokane lands taken for Grand Coulee amounted to about 39% of Colville lands so taken. That 
signiilcanl payment loduction was in exchange for the return to Spokane Tribal trust ownership of 
taken lands. Thereafter, at BOR’s request, the Tribe relinquished its demand that the BOR land 
within the Spokane Reservation Zone be transferred to the BIA to be placed in tnjsl for the benefit of 
the Tribe, in exchange for Congressional confirmation oftlie delegation of authority by the Secretary 
of the Interior to the Spokane Tribe under the 1990 DOl-Tribal Agreement (Attachment 8). In 
testimony before this Committee on S. 1345, the Administration expressed concern over the 
delegation provided for in Section 9(a). In response to tliat concern, die Tribe has reluctantly agreed 
to remove any reference to fe d era I del egalion oraulhorityovcrtlioseResc rvati on lands in the current 
Bill. 

Additionally, the current Bill reflects a substantial reduction in backpay compensation: from over 
$ 1 00 million to $53 million. The current Bill also reflects the Tribe’s liaid work widi Bonneville 
Power Administration to modify the payment provisions to be consistent with the 2004 agreement 
between Uie Spokane Tribe and the Bonneville Power Administration regarding such payments and 
thereby render the payments revenue neutral. 

The Tribe has reached agreement with members of Congress, federal agencies, the State and county 
governments, the Colville Tribe, as well as private individuals, to resolve their concerns or 
objections to the bill. We again wish to acknowledge Senator Cantwell’s strong leadership and the 
considerable efforts ofherstaffin bringing the stakeholders together between the 112'*' and 113* 
Congress' to resolve any remaining concerns. 

CONCLUSION 

The Tribe has exerted significant efforts to retain its homelands, to receive the benefit of the 
promises made by the United States to reserve our lands, and to fairly compensate us for the use of 
our lands for the production of hydropower. Our people liave endured enormous past and present 
impKicts to their resources, their way of life and their culture duo to operation of the Project Grand 
Coulee deliveis enormous benefits to the United States and the region. The Colville Tribes, similarly 
situated directly across tlie Columbia River, share in the benefits of the Project. Spokane deserves 
the same fair and honorable trealment Congress has provided to Co I vi lie and to the tribes affected by 
Pick Sloan. 
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ATTACHMENT 1 

July 22, 2013 Letter from Chairman Peone to Senator Maria Cantwell 


July 22. 2013 

The Honorable Maria Cantwell 
31 1 Hart Senate Office Building 
Washington, D.C. 20510 

Re: The Spokane Tribe of Indians of the Spokane Reservation Equitable Compensation Act 

and the Need for Consistent Applieation of Congressional Policy Towards Tribes 
Impacted by Federal Hydropower Projects. 

Dear Senator Cantwell, 

I write to request your assistance in passing “The Spokane Tribe of Indians of the 
Spokane Reservation Equitable Compensation Act.” As sot forth horcin, this legislation is 
consistent with established Congressional policies governing fair compcnsalion for tribes who 
have lost reservation lands to federal water storage and hydropower generalion projects. In Ihc 
cose of the Pick-Sloan Program, Congress passed five acts between 1992 and 2000 that 
acknowledged dccndcs-prior federal compensation as inadequate and established trust funds for 
the eight affected Iribca seeded by Pick-Sloau mvennes. In determining fund amounts. Congress 
endeavored to employ Ihu same methodology to ensure the effected tribes received similar 
compensation. Notably, there was no pending litigaLion spurring Congress U> act. Consistent 
with its treatment of tribes affcetad by Pick-Sloon, in 1994 Congress determined that initial 
federal compensation to the Confederated Tribes of flio Colville Reservation for land lost to 
Grand Coulee was inadequate and provided suhstanlial additional compensation, including 
ongoing annual payments seeded Crom Grand Coulee hydropower revenues.' While Grand 
Coulee also inundated Spokane reservation lands, Congress has yet to provide compensation to 
Spokane beyond the meager £4,700 initial camponsatian provided in 1940. This result cannot be 
squared with the sound Congressional policy that produced legislation to fairly compensate 
Colville and the eight tribes alTcctcd by Pick-Sloau. 

THE PICK-SLOAN EQUITABLE COMPENSATION ACTS 

Under tlic Flood Control Act of 1944 (33 U.S.C. 70 1 et seq.), Congress authorized 
constniction of five massive dam projects ou the Missoitri River as part of the Pick-Sloan 
Program, tiic primary purpose of whicli was to provide flood control downstrcani, os well as 
improved navigation, hydro-power generation, improved water supplies, and enhanced 
recreation. The U.S. Array Corps of Engineers, which constructed and operates the dams, 



*Pat L. 1D34SS, 108 Stai. 4577 (Nov. 2, 1994). 
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estimated in 2000 that the projects’ overall annual contiibution to ths national economy averaecs 
S1.9 billion. However, for several tribes alongthe Missouri, the human and economic costs of the 
projects have far outweiEhed any benefits Tcceived, since the lands affected by Pick-Sloan wore, 
by and large, Inditin lands, and entire tribal connmunities and their economies were destroyed. 

Affected tribes received initial settlements from Congress that included payment for direct 
properly damages, severance damages (including tlio cost of relocation and reestablishment of 
afTccIcd tribal members) and rehabilitotioin for the entire reservation. In providing funds for 
rehabilitation. Congress recognized that the tribes as a whole, and net just the tribal members 
within the taking areas, were affected negatively by the loss of the bottomland environment and 
reservation inftastruefure. Accordingly, the setdements preividud oorapcnsalion Ibr severance 
damages and rehabilitation that averaged four and a half times more than was paid for direct 
damages.' 

In 1952, the U.S. District Court awarded the Yankton Sioux $12,120 or about $42 an acre, 
for the appraised value of inundated lands in condemnation proceeding in which neither the Tribe 
nor its affccUxI members were represented by private counsel, In 1 954, the Congress nppropriated 
5106,500 for severance damages for Yatiklou Sioux tribal members. In Januaiy 1958, the U.S. 
District Court awarded the Santee Sioux $52,000, or $87.67 an acre, for the appraised value of 
inundated lands pursuant to a 1955 agreetnonf betweeu the Tribe and the Corps of Engineers. 

In 1984, a joint Federal-Tribal advisory committee concluded that the componsatioti tho 
U.S. provided to tribes impacted by Pick-Sloan greatly undervalued their losses. Between 1992 
and 2000 Congress enacted legislation to provide more just compeoiation. First, Congress enacted 
the Three Affiliated Tribes and Stanifing Rock Sioux Tribe Equitable Compensation Act, P.L. 102- 
575, 106 Stab 473 1 (Oct, 30, 1992), which established a trust fund of $ 149,200,000 for the Three 
Affiliated Tribes of the Fort Bertheld Reservation related to tho loss of 176,000 acres to the 
Garrison Dam project, and a trust fund of 390,600,000 for the Standing Rock Sioux Tribe related 
to the loss of 56,000 acres tn the Oahe Dam Project. The trust funds were seeded with receipts of 
deposits fonm tho Pick-Sloan program. Compensation amounts were based on Federal-Tribal 
advisory committee recommendations. 

Second, Congress enacted the Crow Creek Sioux Tribe Infiastnicture Development Trust 
Fund Act of 1996, P.L 104-223, 1 10 Stat. 3026 (Oct. 1, 1996), which established a $27.5 million 
Recovery Fund related to the loss of 15,693 acres to tho Fort Randall Dam Project, funded with 
receipts of deposits from the Pick-Sloan program. As with the Three Affiliated and Standing Rock 
Sioux trikes. Congress forund that the initial compensation payments and mitigation funds that 
were expended on Llioir behalf sverc signifieantly less than the value of the actual damages suffered 
by the tribes. 


^ Sea, e.gi Forth Berth old GaniKDii Act, Pub. L. No. 81-437, 63 Star 1026 (1949)1 Chcycaac River Oahe Act, Pub. 
L. No. 83-775, 68 Slat 1 191 (1954); Slsnding Rack Oahe Art, Pub, L No. 85-915, 72 Stat. 1762 (1958); Fort 
Randall (Crow Croak) Act, Pub L. No. 85-916, 72 Ststt. 1765 (1 958); Big Bend (Lower Brula) Act, Pub L. No. 87- 
734, 76 Stat 598 (1962); and Big Bend (Crow Creek) Act, Pub. L. No. 87-735, 70 Stat, 704 (1962). 
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Third, Congress enacted llie Lower Brule Sioux Tribe In&a structure Development Trust 
Fund Act, P.L. 1 05-132, 1 11 Stat 2563 (Dec. 2, 1 9P7), which established a $39.9 million Recovery 
Fund related, to the loss of22,296 acres of land to the Big Bend Dam Project Again, the fund was 
seeded with receipts of deposits from Piok-Sloan, 

Fourth, Congress enacted the Cheyenne River Sioux Tribe Equitable Compensation Act, 
P.L. 106-51 1, 114 Slat. 2365 (Nov. 13, 2000), which established a 3290,723.000 trust fund (the 
Cheyenne River Sioux Tribal Recovery Trust Fund) to compensate for the loss of 104,492 acres 
to the Oahe Dam Project. Again, the fund was seeded with receipts of deposits from Pick-Sloan. 

Finally, Congress enacted the Yankton Sioux and Saulcc Sioux Tribes Equitable 
Compensation Act, P.L. 107-331, 1 16 Stab 2S39 (2002), The Act established the Yankton Sioux 
Tribe Development Trust Fund in the amount of $23,023,743 for the loss of 2,85 1 .40 acres. The 
Act also established the Santee Sioux Tribe Development Trust Fuad in the amouul of $4,789,010 
for the loss of 593.1 acres. Congress determined that the Federal Govemment did not give the 
Yankton Sioux Tribe and the Santee Sioux Tribe an opportunity to receive compensation for direct 
damages from the Pick-Sloan program consistent witli the opportunities provided to other 
impacted tribes. Congress acknowledged that the Yarrkton and Santee were previously 
compensated pursuant to condemnation proceeding judgments, but detennined that the tribes did 
not receive “(just compensation for the taking of productive agriciilmral Indian lands" through those 
proceedings. Again, the trust funds were seeded with receipts of deposits from Pick-Sloan. 

A review of the Pick-Sloan Equitable Compensation Acts reveals that Confess 
consistently applied important policies. First, Congress determinod that original federal 
compensation, provided decades earlier, was substantially inadequate. Second, litigation between 
die tribes and the United States did not drive the legislation: at the rime of onactmenl, relevant 
statutes of limitations would likely have barred any claims arising from the initial inundation, 
which occurred decades earlier. Instead, Congress took care to characterize the legislation as 
providing “equitable" compensation. Third, Congress detenniued that the economic and social 
development and cultural preservation of the impacted tribes would he enhanced by participation 
in Pick-Sloan hydropower generation and wafer sferage fees. Consequently, Congress established 
funds for each tribe seeded by receipts from Pick-Sloan revenues. Annually, the DOI Sccrctaiy 
witlidraws interests from the timd to distribute pursuant to a plan submitted by each tribe that 
allocates the limdsto: 1) economic dcn'ciopment; 2) infrastructure development; or the educational, 
health, recreational and social welfare objectives of the Tribe and its members. Finally, Congress 
strove for consistency by employing the methodology recommended by the Advisory Committee 
when determining the trust fund amounts, to ensure that similarly impacted tribes were similarly 
compensated. 

GRAND COULEE 

As with Pick-Sloan, Grand Coulee brought enormous benefits to tire Northwest and the 
United States, including: hydropower; off-system power sttles revenues; flood control; Irrigation; 
transportation; and water supply for endangered and protected species. As with Pick-Sloan, 
resident tribes wore severely impacted. The Confederated Tribes of the Colviila Reservation lost 
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approximately 7,SD0 acres to inundation, while the Spokane Tribe lost approximate 1/3,000 acres. 
As witll tribal lands inundated by Pick Sloan, those wore valuable “low lying” lands used primarily 
for agriculture. 

When the Grand Coulee project was federalized in 1933, federal official.s contetnpiated 
that “a reasonable annual rental" would be provided to Colville and Spokane “for tiic Indians’ land 
and water rights involved."' The project received express Congre-ssional authorization under the 
Rivers and Harbors Act of 1 935 (49 Stat. 1028, 1039). In spite of the ftict tit at the Act authorized 
the project for the purposo, among otheis, of "rBclamalion Of public lands and hidian reservations 
..." no hydroelectric or reclamation benefits flowed to the tribes. Over the next several years the 
Federal Government moved ahead with the construction of the Grand Coulee Dam. "but somehow 
the promise that the [Spokane] Tribe would share in the bcncllls produced by it was not fulfilled."' 

In the Act of June 29, 1 940 (16 U.S.C. S35d ct seq.). Congress granted to the United States 
“in aid ofthe construction, operation, and maintenance of the Colombia Basin Project, all (he right, 
title, and interest of the Spokane Tribe and Colville Tribes in and to the tribal and allotted land 
within the Spokane and Colville Reservations, as designated by the Secretary of Interior from time 
to time." Pursuant to the Act, the Secretary paid S4,700 to the Spokane Tribe and S63,000 to the 
Colville Confederated Tribes. The tribes received no further benefits or compensation: nothing 
was provided for relocation of tribal members living on the condemned lands; and Uibal lands on 
the bed of the original Columbia River were nol condemned al all. 

Grand Coulee Dam destroyed all but one salmon run for Colville, while the Spokane 
salmon fishery was lost entirely. As explained in 1980 by a Senate-directed task force: 

Worst of all, Grand Coulee Dam destroyed the salmon fishery Crera which the 
Tribes had sustained themselves for centuries. The salmon run played a central role 
ill the social, religious and cultural lives of the Tribes. The great majority of the 
population of Uic Tribes lived near the Columbia audits tributaries, and many were 
driven from llioir homos when the area was flooded. While Interior Dopartment 
officials were aware that the fishery would bo destroyed, lire tcelmology of the time 
didnot permit construction of a fish ladder of sufficient hei^t lo allow the salmon 
to bypass lowering Grand Coulee Dam.' 

In 1994, Congress enacted the Confederated Tribes of the Colville Reservation Grand 
Coulee Dam Settlement Act, Puh, L. 103-436, 108 Stat. 4577 (Nov. 2, 1994). Congress 
dctenniiicd that the Act and the settlement agreement which it approved “will provide mutually 
agreeable compensation for the past use of reservation land in connection with the generation of 
clcclric power and Grand Couloo Dam. and will c slab lish a method to ensure that the Tribe will bo 


- Dtccmbcr S, 1933 Idler ftoin BOR Assistam Couiiiiiss loner William Zimmerman to BOR Commissioner Dr. 
Elwood Mead, 

' Testimony orAssislaotSociclBry for Indian AHiiirs la support of tire 1994 Colville Settlement iegistsfion, 
approved in P.L. 103436, I OB Stul. 4677 (Nov. 2, 1994). 

Final Report, Colville/Spokane Task Force, Dirceied by the Senate Coraraiiice on Appropriasions, S. Rep. 94-505 
(September, I9B01. 
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compensated for iho rutune use of reservation land in the gcnemtion of electric power at Grand 
Coulee Dam The Act provides a onc-limepaynientofS53,000,000 as back pay and an initial 
annual payment of approximately $15,000,000 with ongoing annual payments adjusted for power 
eencration and price. As with die Pick-Sloan legislation, the Grand Coulee Settlement Act reflects 
Congress’ determination that the decades old, initial, federal compensation to Colville was 
substantially inadequate. 

CONCLUSION 


Spokane has Siilcd to secure legislation conparahte to the Colville Reservation Grand 
Coulee Dam Settlement Act. Some argue that this disparity is warranted because the Colville 
legislation settled Colville's pending litigation against the United Stales, whereas Spokane lias lost 
its ability to bring similar claims. The argument is that, unlike Colville, Spokane docs not have a 
legal claim to settle. However, compensation to Colville and Spokane for tribal lands lost to Grand 
Coulee should bo placed willuti the broader context of Pick-Sloan, in which pending litigption 
against the United States was not a precondition for Congress to provide feir compensation to 
affected tribes. Wc appreciate your assistance in parsing the Spokane Tribe of Indians of the 
Spokane Reservation Equitable Compensation Act, which will maintain consistency with the 
policies that guided Congress* treatment of tribes affected by Pick-Sloan by compensating 
Spokano based on the methodology employed in the Colville Act without regard to tlic lack of 
litigation between the Tribe and the United States. 


Rfi-sopetfijlly, 


Rudy J, Pconc 
Chairman 

Spokane Tribal Business Council 


ATTACHMENT 1A 

A spreadsheet showing legislation providing equitable compensation for the 
Colville Tribes and the Pick Sloan Tribes for flooding to reservation lands 
from Federal Hydro Projects. 


TRIBE 


□AMS 


ACERAGE LOST 


TOTAL 

COMPENSATION 

CoIvKfe Confederated 


Grand Coulee 


21,000 


$53,000,000 in back 
payment. Annual 
payments 
therEafter based on 
percentage hydro 
production. 

Three Affiliated 

Tribes 


Garrsbn 


1S2,3G0 


$151,805,625 

Standing Rock Sioux 
NDSiSD 


Oalie 


55>99<1 


$102,946,553 

Crow CrBek Sieux^ SD 


Fort Randall Big 
ifiend 


15,597 


$33,437,61<I 

Umer Brule Sioux, SD 


Fort Randall Big 
Bend 


22,296 


$43,645,588 



Oahe 




$301,366,972 





2,851 







593 
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ATTACHMENT 2 

June 4, 2007 Letter from Lincoln County Commissioners to Chairman, 
Spokane Tribe of Indians 


8osFiaC!f= 


T 


ncaln 



□unty 

□minisslniiers 


k<Rwr Gswe?, W/ehhkm 
Fa Ba £S • DwsHWiT, Wjis(WST®i 9922 
Cfto ftoslsa 7S-K!St . SftX.. SE! 735^4 

4 e 3 ular Rrjr ti Th frd rrcisifarcf Eie 6 Matfh 


Richard L. Sherwood, Cliaiziosu juce 4 , 2007 

Spokane Tribe cf a*3iajis 
P.O.Bo* 100 
\Vellpinjt,WA 99040 


RS; SeRlBmBnt Bill 


DsffOramnacSbeiwoad, ■ 

Ttenk yon inr providing liaeoln Canaty an advance copy of Hie proposed federal 
legislation for the Spokane TObe of Indiana, As you are nware,, last year we took 
ejrception to the proposed leg^elatwii because it iualirded a provision which would 
transfer the soutti shore of the Spokane River, up to the 1290 elevation, to the tribe. We 
greatly apprecials liha* fa the gnrrent tegisSation you hKve elnnirmted that provision and 
that the South shore of the Spokane River will remain as it his since fee inception of the 
Coulee I>am Prtyeoi. 

The Board of Conanlssioners has a vety nunor ooiscera with the agreejnsot feat was 
^CTCd fafe -witti.tte Washiogton Slate Depanmeot offish and WHdtifi:, However, the 
concern is of such u minor nature fh^ w» wauld not wi^ to bold iq: your stSflement hill 
over as issue feat we feel certain can be worited tmt between ouiselves, 

Base4 on our underasanding that rhe iedslatian proposed by the Spokane Tribe of fediaiw 
■would ofBciaUy transfer admlnisttative juris diction of that portte of land that includes 
the south bank of the Spokane -River as it existed befiire Grand Coulee Dam was 
constructed;' and tuulcrslanding that the exact location of the original south hank cannot 
be accurately detcniiBiudt.lafl farther isndeistandinE that it does not reach to the south 
bank of the cojrentbody df.mfer, the Board of lincoht. County Commisflloneita fhUy and 
anmgly sappoits fee legi^tei befag projjosed to seale the rabe’s long stiuidirtg claim 
agriujt the Mepal goverranent Our support is based on the proposed l^isiation feat has 
been provided by the tribe and if that ksisloticn changes daring the legslative process, 
we would reserve fee right to le-cvaluate the impact on our citiaens taid our support for 
thefailL 


We want to thank the Council of the Spobtne Tribe of Indians for their effiitts to reach 
out to Lincoln County in a positive ntaTmec lo lesolvie an issue that was pulentially 
divisive to the region. 


RespBcthiUy, 

Dennis D. Bly / 
Chainnan 



v” . ^ i 

.Doiat D. Boleueus Ted Hopkins 

District #2 D istrict #3 
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ATTACHMENT 3 


Decsmber 18, 2007 Letters from Stevens County Commissioners to 
Senators Cantweii and Murray 


CSbrciHi'. t 

Jfen® j. Ott 
osiirtisSB, z 

iralcotm Ft\e£!asn 

DtitffctNo. 3 



Stevens County Commissinner? 

iis SoLith Oak St, Roem KH. CoivtUe, wa Wliv:!£61 
Phore: sas-fiM-arsi Fhk! 51W-6W-3310 nY; eoO'BJi-fiaaa 
Ematk Chitiinfsslonersgco.stevens.yfs.tE 


JMiyCtJkintin 
S«tiSe WStafes 

SSSiSteMC!^ 


Ssffifiiw^laria Caatv,^ Bseemtjer 200 ? 

U,S, Sonate]^?!? 

Hart Builditis 
WsdiSngtow, D.C., 20310 


Dear Ssaatpr CanJwalf,. 


T7e 3® wkjSd® fe TKjsjsf lasastwee aij^jffltSrr suffejs^sg rtfpar^!®; TJ^stnenfe ft? Ths 
SjKriawe Tithe r^itstiass, llicOwai^CaarisDKii’ETeSErrt^jtj^fiiiOajsiveJtisTBitdsSsd 
feeir'fr&h’tionatlaadsiisi^dect^asegfX, SBdlhnj^Ba.sides of starts 33 s 
rareamstaaces, the Spokane TnhoJlK y^ttOTcccive tepaiadctt^^tyjnmts, 

Iromcatly, the Eastern Washington Cotineil of Governments, of Which Stevens County is 
ametnbef, mot leoently. It was on Deoenther 7— the 66'** atinivetear^' of Pearl Harbor- 
and it was then, in l?4I , in WasWngtah, D.C, that a bill was Ifiiflg toosidered to grant the 
repar atiotJ paymsats la the tribe. In a jnost gcaruovts and patdotie fastdoa, the Spokane 
TtilKi ^dnot pranuathe passage of bill £ra:^g is;9:rstio!;s,lln& instead, stood aside 

tc stasd sida iy sBa'!ii& aB ‘Ssc Amsir^ttsto ^sssge s the WWE caaCict. 

ItwyeOPfiiSsetoisadbyestKiiic, asflv^arefejuiJtBamcdl'JiaiiYtmriaH^bQrs arid 
Siends. Plsaso continue m your *0 legisMon passed Which finally acnltis flSS 

debt owed to (he Spokane Tribe. 


Sincerely, 


fk^ssaaa 

(Jtsam&a of fits Bawl 


Ca!t(S!lS5iO!Mr 
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Tony 

OhufctWfet 

SsnatAaS 

SSteict.Ss, 1 

Maicaln i^ecS^iair* . ^ ^ ^ 

cijorfttWo.a StBWrtS County CommissIonBh! 

215 SAiitti CiiK it, Knm KH, DiLviHe, WA y9114<ZSei 
Pfione: 505-624-3751 P4W 5a9-«M-B310 TTY: aKl 233-<3aa 
Etnilt: C<i(i1l'nI1E)Qneniiita.stevsns-y«.i>t 

Sonattif ?auy Murray 
B'34 Ditfcssit Souita Building 
Washington, D.d. 20510 



PiBy CcSesnan 

!S!5ils'S'*S04?il 

risoij3«iinttefi 

^ssKfintasS 


I^ocsaba; 1S,29J3? 


Dear Seostor Mwaji 

■Wa BTi wiifing Ts s^atterararaS Ss a-afetferag r^jstatepKSS^iis ra sira Sp<^ca&fe Tnbc 

cfludrans, Toe Qras^CoiikcDsra^KsStyafc, J-3icBiLsssa«SEs(s!s^i»^tiKurt®3£raa3l iands 
naiaiy dfeUE^S agis, snd a scri^ of stat^ and uircjuRSiiinees, tlis SpoTtstsf Tt^io has jiet 

to jecKTO H^fSBratJon. pi^ents. 

Dronicaliyj 'the Btstsru Washington Coundl of Gqverranents, of Tyliidh StEvans Coun^ is a raejoTJW, 
met reoently* U vws on December? snnivetsaty of Pearl Hsthsr- and it ■was then, in 
194 1. in Wasbinstan. D.a that a bill was fa dng coasWered to grant tb» reparation psymeiUs to the 
tribe. In a raoirt gracious and patiiodo j(tt?hi«ri» the Spokane Tribe BM not pocsito Bra passage of tba 
biU. grarsdns SOTarattous, bat instead, stood a®de to stand rid e by sWe With ail tfe e AmerisBns » 
eag^ fn the WWIf caafikt. 


ibey csetkst# to by sjKtopI^ and tya tre htEiored to cdl fesSS ator ae^baa sod Meiltfe. 

Piease coatbate in yoar eSorts to gsi legfcdation passed -firach SstaHy sftities this dtit owed W 9ia 
■SpoJratie Tribe. 


Sineeroly, 



Cheksnisrt c f tbeBcra^ 
Cbjsrassto^r 


MeSaiioe ^ 

C-srton^tntK- 


TcnyT^^ai 
Comnrisrioner 
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ATTACHMENTS 

January 23, 2008 Letters from Eastern Washington Council of 
Governments to Senators Murray and Cantwell and Representative 
McMorris-Rodgers 

Easterri Washiugion 215 s. oais Bt, caivilis , wa p?i m 

Council ofOovcmmantB 3n?-ag4-?7,'ii 


Chairman Ken Oliver, Pend Oreille Courtly 
Vice Chanrruiji Rridy PlageTf Adatos Couniy 
Sccretaiy Merrill Ott, Stevens County 
Treasuror Ted Hopldns, Lincoln County 

R«yrescDtativ« Cathy MeMwiis-S^dgns Jscn23 2008 

1708 ijragwoithHouBeOfficsBidlding * 

’WashingtoEt, D.C., 20S1S 


Dear RepreaentaUve McMonis-Rodgcis, 

Tha EasSeniWpsihington Cfiimcil of Governments (HWCOGl flontimiea lo fully support 
efforfa by the Spoikane Tribe of InJiane w gain Tepajatiro payments for the Columbia 
River’s inunflatiKi of fheii lauds when the Qrand Coulee paia -was ronstiucted many 
decades ago. To this date, the Uniled States has yet la fulfil thnlr promise of leparatiaii 
payments, and Ihou^ le^slation was iirtroduoed last jwar,, -flis authoriKation ha? yet lo 
maleiializu. 

The oonn^ eomniissiohcTs of fhe EWCOG continue to moel on varioua issues ofeoDpom 
here in the northeast posfon of this great stale. Our conceotj fbr developing a healthy 
ecoa^y, protwting our resoumss, and engaging our state and ftdciBl nqjnaontativcs 
remain, strong. Y our v: sits to our region have been euconragiiig to ub ah, 

"We urge your strongest support and consideration for ihia issue. A$ we move ahead in 
ourrc^onal issues, out tiinids and nei^borsia tils Spokana Iribehave and continue to 
be an integral feuM helping us all. 

Thank you for your ssr^ce to our srout state of WaaMnfitoa, 



Pend Oreille Connty Conumssionets 
ChBiiman, Eastern Washington Connch oTGovatjornems 
comTTri5aonerst5ioandomhB.Drg 
c ommi 5Bioners@co .steven a .^-a-ua 
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jEastern Washington 
Council ofGovenjTnsnts 


215 5,OaliSi. Culville , WA 59114 


Chairtnan Ken Oliver, Pcnti Oi'eille County 
Vice Chainnan Rudy Plagcr. Adonis County 
Secretary Mt^rill Oti, Stevens County 
Treasurer Ted HoplriTjs, Lincoln County 

Senator Maria. Cantwell, 

511 Plrkacn Senate Office Bnil<Uii 5 
Washington,-D.C., 20510 


Jan 23, 2008 


Dear Senartor Cantwell, 

Ihc Easteoi Washington Council of Govemniants (EWCOG) continues to fully support 
efforts hy the Spolcane Tri.be of Indlmto gain reparetion pleats for the Columbia 
RLvot'siDundatioa oftiieii lands when the Grand Coulee Dain was coustawtedmany 
decades ago. To this data, the tfedted States has yet to fulfill thar pronjise of reparation 
payrnenUi, andibaugli legislation waa introduced last year, the ftufiioiization has yet to 
jnataialize. 

The county conraiisaioners of the EWCOG conliaue to meet on various issues ofeoncetn 
here in tho northeast portion of this groat state. Our concerns for developing a healthy 
coonotny, piotocting our resouroes, and sugoging our stata and foderal ispr es e n tatives 
remain, sbong. Your visits to onr region have been encouraging to us all. 

Wetirga your stroageat support and considersiion for this issue. As we move ahead in 
ocrregional issues, ow ftieads and noj^horsinthe Spokane Ttlbe have and contmue to 
hs an integral force helping us all. 

Thank you for your service to our great state of Washington, 


Sincerdy, 


/Mr~^ 


Oliver 

Pend Oreille County Commissicners 

Chairman, Eastern ■Washington Council of Ooveminents 



40 


Eastera Washington ' 2 i 5 S,OakST.co(\’nie,WA 9 pim 

Coxincal of Govgmments 5(»-6f4.S75i 


ChaiihjanlCen Olives-, Pond Oreille Coxmty 
Vice Ouunmn Rudy Piager, Adams G’mra^ 
^ejcrctaiyM^irill Ott, Stevess Connty 
li-easurer T$d Hoptojs, Lincoia Couaty 

Senator Patty Murray 

173 Russell Senate OJSjceBuildiog 

■Wajhirtstwi, D.CX, 20510 


fan 23, 2008 


Dear Seriate tSiatiray, 

Ihe Saaom Weahii^toa Cbtia:^ of OoTamnieats enntfcaas to 5iUy support 

egbjts’tiy fho Spofeaae Trite of todUffis to gainreparatiuajsjTOSOts for tiae OolaatU 
Piveris inuadflSon of their lands \itbeji the Gread Ccndeo Dam woa eoastiuctsd miny 
flecad Bs ago. To tMs dato, the IMtcd Stateshasyette fWfiU ft sit ptotn^e of repwaiiOB 
payments, and thou^ legisktioii was intcoduned last year, tbe uuthurizadoi; has yet to 
matBrittllse. 


The eoanry commisricaiQta ofUta EWCCKG oosilmie to mot^ tm various Issues of scmcsxn 
hesTBfetJiSfiorthez^twttionofSrisBrmsttto. Oar smicaEns liar dsvra^E^kheaJgiy 
ecoeaomy, y)rpt?e!:d2is and en.g^ng snir steua and federal 

osmafcBHoag. YotET'vtriJstooansisSoaJiayshecoffiKOure^gtousalL 


Wo ur^i yout Gtrongastsupjioit sod oonsidenitjoa for tfiia issue. As we move tdmd. in 
our tegional issues, our feiends and nd^hom in the Spokane Tribe have end oontmne to 
be an integral force helping iw all. 

Thadk you &r your Kcrviceto our great state of Washiogton. 


Sinceraiv, 



... ..w 

MW 

Pead OtnriUe County Ccamnissicaecs 

Cbajrctiwi, Eastetn Waabingtoti Council of Goveromwits 
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ATTACHMENT 5 

December 14, 2007 Letter from Governor Christine 0. Gregoire to Senator 
Cantweii and Congressman Dicks and June 29, 2009 Letter from 
Governor Gregoire to President Obama 


CHRiSTINC O. GReCOIH( 



December 14, 2007 


STATE OF WASHINGTON 

OFFICE OFTHE GOVERNOR 


no, Uox •fO0D2 • Ofrinp/a, FKwWnsIun 90304-0002 - (3001 ~53-6780 * vyH-iv.,Jurtvimr.wIf.A'Ov 


The Honorable Maiia Cantwell 
United States Senate 
51 1 Dirksen Senate Office Building 
Washington, DC 20510 


The Honomble Nntm Dicks 
U.S, House of Representatives 
2467 Rayburn House Office Bldg. 
Washii^ton, D.C. 20515 


Dear Senator Cbnlwell nnd Congressman Dicks: 

Today I write in support of the Spokane Tribe of Indians Grand Coulee Dam Equitable 
Compensation Settlement Act, a bill to provide monetary compensation and retera ofthe lands to the 
people of the Spokane Tribe that were taken, damaged, or used for the construcEon and operation of 
tlie Grand Coulee Dam. 1 also offer the full assistance of my office in your efforts to pass Utis 
legislation as it is clearly appropriate that this settlement be approved and compensation paid. 


For many years, the people ofthe Spokane Tribe were joined with the Columbia and Spokane Rivers 
in a relationship that defined The Tribe’s culture, economy, and way of Life. The rivers were their 
primary source of food, trade and spiritually, and played a central role in shapiitg tribal identity. To 
be a Spokane tribal member was to believe in and rely upon the abundance and permanence of the 
river’s bounty. The Spokane People referred to the Spokane River as the “Path of Life.” It is 
difficult for most people living ui Washington to comprehend tile profhund and devastating impacts 
and effects forced upon tribal members during construction and subsequent operation of the dam. 


As a result of your efforts in Congress, the people crf the United Stales now have an opportunity to 
redress, in part, the damage inflicted on the Tribe. I am committed to work with you to secure some 
mcasute of fair and equitable compensation tbr the past and continued use of Spokane Tribal land lor 
tlie production of hydropower at Grand Coulee Dam. 

The state of Washington, tlie Pacific Northwest, and the United Stales receive enormous benefits 
from the low-cost power, flood protection, water supply, and other value provided by the Grand 
Coulee Dam. Indeed, the very competitiveness ofthe regional economy is founded in large measure 
upon these benefits. The Spokane Tribe has long waited to receive fair and honorable compensation 
for file use of thoir lands by Grand Coulee. It should be obvious to all that fulfillment of that 
obligation is long overdue. 


I look forward to working with you to enact this important legislation. 


Sincerely, 

Chriatine O. Gregoire C,J 


Governor 



42 


CHRlST]K'EO. GREGOrRE 

CDVIf(TKir 



OFFICE OF THE COVEI^NOR 


Bpx 4iJ002 • Of/ntpUr W.T^fiinston 9iiS04^002 * (269} ?S3-67nO - iviiHlgnrGmn/jiv.T.^ov 


The Honorable Barack Obama 

President of the United States 29, 2009 

The White House 

1600 Pennsylvania Avenue 

Wnsliington, DC 20300 


RE; SpokaneTribeofInd Ians’ Grand Coulee Dam Equitable Co mpensation Settlement Act 

Dear Mr. President: 


I write to you on behalf of the Spokane Tribe of Indians to inquest your support for the Tribes’ 
Grand Coulee Settlement legislation soon to be introdueed in Congress. This legisladon tvill 
help correct a longstanding wrong against diis Washington State tribe. The legislation is 
expected to be introduced soon, and will be sponsored in the Senate by Senators Patty Murray 
and Maria Cantwell of Washington and by Senator Inouye. In the House of Representatives the 
bill will be sponsored by Congressman fay Inslee and others. 

The Spokane Indian Reservation is located at the confluence of the Columbia and Spokmic 
Rivers in the eastern part of the slate of Washington. The construction of the Grand Coulee Dam 
in the 1 930’s created a lEsecvoir which had significant adverse affects on the Tribe. It cut off 
critical salmon runs, inundated boundary rivers and flooded thousands of acres of the 
Reservation. The Tribe received one payment of $4,700 for this damage. 

Since tiiat time the Tribe lias been trying to secure a settlement with tlie United States. 
Negotiations with the Departments of Interior and Justice Mled and legislation has been 
introduced in Congress over the past several years, passing one house or the oilier but never both. 
Most recently the Tribe has worked to resolve concerns about the legislation raised by stale and 
local governments. The annual settlement payments under the biil would be paid to the Tribe 
from the Bonneville Power Administration and derived from agency cost savings rather than 
ratepayers. The bill does not require any direct federal spending. 

I re;^jectfully request the support of your administration in righfrug this injustice and securing 
enactment of the legislation to provide for equitable compensation to the Spokane Tribe of 
Indians of the Spokane Reservation for the use of tribal land for the production of hydro povver 
by the Grand Cpulee Dam, Thank you for your consideration. 

Sincerely, ^ 

Christine O. Gregoire/f 
Governor ^ 
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ATTACHMENT 6 

August 25, 2009 Letter from Mary B. Verner, Mayor of Spokane to 
Senators Cantwell and Murray and Representatives Dicks and Inslee 



City of Spokane 

The Honorable Maria Csmtwell August 2 5, 2009 

United States Senate 

SD>511 Dirksen Senate 0£Qce BuiJdmg 

Washington, DC 205 10-4705 

Dear Senator Cantwell: 

I vwite to voice strong support for the Spokane Tribe of Indians’ Grand Coulee Dam Equitable 
Compensation Settlement Act - S. 1388 and H.R. 3097. The legislatinn has the endorsement of 
Governor Gtegoire, all of the neighboring County Commissioners and the National Congress of 
American Indians. I am familiar widi the relevant history of the Tribe and the proposed 
legislation and I endorse this hill and this long overdue settlement. 

The Grand Coulee Dam has brought tremendous benefits to our region, to the West, indeed to the 
entire oountiy. Rfigrettahly, those rewards come at the expense of the Spokane Tribe and tlie 
Colville Confederated Tribes. Both Tribes have sufifered devastating impacts to their culture, 
economy and way of life. Yet the Colvilles secured a settlement with the United States in 1994, 
while the annual impacts to the Spokane continue unmitigated, and their historic claims arc still 
unresolved. ^Tien the Colville bill was considered in 1 994, the Spokanes were promised a 
similar setUentent by Congress. The Spokane legislation is based on the 1994 Colville 
settlement. The proposed legislation represents a final settlement of the Spokane Tribe's claims. 

Similar Spokane settlement hills were approved by the United Slates Senate during the 108“' 
Congress in 2004 and the House of Representatives in the 109’*' Congress in 2005, I applaud the 
Tribe in their successful and generous efibrts to address in this bill the previously stated concerns 
of affected Stale and local governments, Indian Tribes and individual landowners os well as 
federal agencies. I also note that the annual compensation payments provided for in the bill are 
not 1o he recovered from the repon's ratepayers, but from cost reductions in expenditures hy 
Bonneville Power Administratioa. 

The Spokane Tribe is our good neighbor. The Tribe has fought long and hard in numerous 
regional forms to protect and enltance the values and interests associated with the Spokane River 
and Columbia River as well ns Lake Roosevelt Congressional approval of this proposed 
settlement legislation will right a longstanding wrong imposed on the Spokane Tribe, foster 
positive intergovernmental relations, as well as provide numerous other benefits both to the Tribe 
and our region. 

A fair and honorable settlement with the Spokane Tribe, for the past and continued use of their 
lands for the production of hydropower, is long overdue. [ urge Congress to enact this important 
le^slation. 

Sincerely, 

/]/! *-*-0 
Mary B, Verner 
Mayor 
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ATTACHMENT 7 

May 22, 2009 Letter from Chairmen, Spokane Tribe of Indians and 
Confederated Tribes of the Coiville Reservation, to Congressman insiee 
and Senator Cantwell with orooosed changes to Section 8 of S. 

1388(1 page) and proposed report language ' 


OFFICE OF THE RESERVATION ATTORNEY 
Ccmfederafed Tribes of the Colville Reservation 
■P. O.Box 150 
NeEpelEni,WA 99155 


Tolephone: (509) 534-2381 


Via Tcli^copttv tit 208-Stt7--l6'JS, 
FoSIhtvceI by Firdt-Cbsstf U.5. 

Howard FuoJce, Attorney At Lnw 
Howard Fiiwlw & Associatosj P.C. 
424 Sb€intif]]i Avc., Suite 50 S 
P,O.Bok.9G9 

Co«urcrAJistie,rD 838lt3-09d9 


Fax: (509) 634-2387 


June 17, 2007 


He; 


DisslalTncr languagi^ for CoMIle-Scokiirse llesccvatioa bounJary in 
SpoJcnTse Tribe CouIseDam SsKlsincnl Bill 


Dsiir Alr.fudce: 

In a tetter dated March 2 1, 2007, 1 proposed diuft disel aimer Ituigunis for Ssetton 
9 of the Spolcane Tribe Grand CquIcs Dam Settlement biL, re die bouttdacy bervYecQ the 
GqIvUIe and Spokane Reservations, Wft siibsEquEn tly discussed this and on April 25, 
2O07j at a meeting In Sp olcane^ you provided me with modifrcaiionis to my proposed 
language. This letter is to advise that yciiir Tinodirioalioiis are aodeptE^le to the Colville 
Tribes. Ibc tankage in ciucsticm, Including your modcficatioEs, is ps fnllows: 

Nothing in this scetton sbftU be vi>!r>sfnied Nthhlishitig w affecting ilieprecfee 

iocatio:! Gf the boundKy between tec Spokisne Indian Reservatioa End she 

Colville HcicrVHtiDn aloTig the Columbia Ri^’sr, 

This language is found at Seotion 9 (c) of the Ml drat^ bill as you provided rtto 
me an email on May 10, Z0D7. Yon bavc irulicalcd that the bill may he introduced soon. 
Please advise mo in the event Section 9 is modified in any way* Please note, too, teat die 
Colville Tribes' acceptanne of this hemndary disclntmer language jc not intended to 
indicate any position on the meritsef the bill or whether it should beenaoted. 

I have apprcciaicd your caurteav rindprcfessiDnalism in wotking wlsb tue to 
piodtco langtagB teat is acceptable to both the Spoksr.c and OflviHu Tribes. Please do 
not besitets co cemtaef me if you have sny zurtber quesQons or conccsis. 



Ste^Q 

Resemtian Aitaroey 
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SEC. 8. TRANSFER OF ADMINISTRATIVE JURISDICTION AND RESTORATION OF 
OWNERSHIP OF LAND. 

(a) Transfijf of Juristliclion - The Sccrctaiy shall transfer administrative jurisdiction fram the 
Bureau ofRecIatnalion to Ihc Bureau of Indian Affairs over all land acquired by the United 
States under the Aet of June 29. 1940 (16 U.S.C, 835d}, that is located within the exterior 
boundaries of the Spokane Indian Reservation established pursuant to the Executive Order of 
January 18, 1881. Such transfer shall be subject to the provisions of subsection c. 

(b) Kestoration of Ownership in Trust - 

(1) IN GENERAL - All land transferred under this section - 

(A) shall be held in trust for the benefit and use of the Spokane Tribe; and 

(B) shall remain part of the Spokane Indian Reservation. 

(2) FEDERAL TRUST RESPONSiBlLffY- The Federal bust responsibility for all land 
transferred under this section shall be the same as the responsibility for other tribal land held in 
trust within the Spokane Indian Reservation. 

(c) Colville-Spokane Reservation Boundary - Nothing in this section establishes or affects tlic 
precise location of the boundary between the Spokane Indian Reservation and the Colville 
Reservation along the Columbia River or the agreement between the Colville and Spokane 
Tribes chat the common boundary of the Spokane and Colville Indian zones established under the 
Act of June 29, 1940(16U.S.C.835d)shalIfollowthccenterMneofLakeRQosevelt without 
reference to the course of the submerged Columbia River. Further, nothing in this section affects 
either Tribe’s rights to the use of that Tribe’s respective portion of Ihc Indian zone as provided 
by the Act of June 29, 1940 (16 U.S.C. 83Sd). 
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Proposed Report Language 

Section 8(c) provides that nothing in this section establishes or aiTecIs the precise locadon of the 
actuai boundary betwen the Spokane Indian Reservation anti the Colville Reservation along the 
Columbia River, tlie respective use rights of each Tribe in Lake Roosevelt as reserved by the 
1940 Act, ortho common boundary of the Indian Jroncs established pursuant to the 1 940 Act in a 
Joint Resolution adopted by the two Tribes on September 17, 1973. That agreement provides: 

1 . That the common boundary of the enlanjed Indian 2 »ncs between tlie Spokane 
and Colville Reservations follow the center line of Roosevelt Lake witliout 
reference to the course of the su bmerged Columbia River so that the Spokane 
Indian zone will be to the cast of said center line and tlie Colville Indian zone to 
the west. 

2. That the Tribes establish a policy of reciprocity within both Indian zones wlicrc 
they are adjacent to each other with the cross deputizalion of game wardens, 
patrols, and other oiTiters and uniformity in the administration of tribal rights and 
jurisdiction in that area. 

3. That there be reserved for later negotiations and accord the question of where tlie 
actual common boundary between the two reservations exists on tlie bottom of tlie 
Roosevelt Lake, that is, whether it is at the center line or the west bank of the 
submerged Columbia River. 

Nothing in this section affects these rights and agreement inter sc. The Committee recognizes 
that the actual boundary between the two Reservations on the Columbia River and Lake 
Roosevelt is a matter to be resolved by further negotiation and accord between the Spokane and 
Colville Tribes. Accordingly, the Commillee recommends that any unresolved issues regarding 
the common Reservation boundary should be a matter to be resolved through further negotiations 

between the two Tribes and are not affected in any way by the proposed legislation. 

Attachment 8 — the 1990 Lake Roosevelt Cooperative Management Agreement 
has been retained in Committee files and can be found at http:! I www.nps.gov I his- 
tory / history / online — books Haro ! adhi / adhiae.htm. 

Mrs. Wynecoop. First, I didn’t know that they wouldn’t back up 
the water. I wasn’t there when all that happened. I was going to 
school in Chamala, Oregon, near Salem, an all-Indian school, when 
all that happened, I didn’t know anything about it. When I got 
home, all my mom and dad got was $1,300. Besides, they built a 
new home for them, which was right above where we lived. 

But they lost everything. We had a big farm. We had horses and 
cows and a big garden. We lost our orchard. They had nothing 
when they moved up to the new house that they were supposed to 
build, I don’t know whether they used the money to build that 
house. But they had a house to live in, but they didn’t have any- 
thing. My mom tried to plant a garden, but that didn’t work. 

They had a hard life after that. When I got home and all that 
happened, that my mom tried to make a garden for themselves. 
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But that wasn’t working. My mom and dad had nothing. They lost 
everything. 

The Chairwoman. Mrs. Wynecoop, thank you so much for being 
here today and for your testimony. Oftentimes, these water settle- 
ment issues are before this Committee in legal terms, in lawyerese, 
and all of the technical issues. And to have a human face put on 
what these settlement issues are all about is very moving. So 
thank you for traveling here and sharing that with the Committee. 

Next we will turn to the Honorable Mark Macarro, Chairman of 
the Pechanga Band, to give his testimony. 

STATEMENT OF HON. MARK MACARRO, CHAIRMAN, 
PECHANGA BAND OF LUISENO INDIANS 

Mr. Macarro. [Greeting in native language.] Good afternoon. 
Chairwoman Cantwell. It is good to be here, it is an honor to be 
here. My name is Mark Macarro, and I am the Tribal Chairman 
of the Pechanga Band of Luiseno Indians in Temecula, California. 
I represent the Pechanga people. I am their voice. 

I am honored to be here to discuss the Pechanga Water Settle- 
ment Act of 2013. I have been intimately involved with Pechanga’s 
struggles over our water rights for the past three decades. I know 
firsthand what this settlement means to the Pechnaga people. I 
want to give a special thank you to Senator Boxer and Senator 
Feinstein for their strong support of Pechanga and our efforts to 
introduce and move our water settlement bill during the last Con- 
gress, and also to their continued efforts during this Congress. 
Frankly, we would not be here today without their staunch support 
and commitment to the Band’s efforts to settle our water claims. 

Thank you as well to our negotiating partners. Rancho California 
Water District, Eastern Municipal Water District and Metropolitan 
Water District. We have been working with them for a number of 
years now to resolve our claims through negotiation rather than 
litigation. 

Then last but not least, thank you to the Administration for their 
active participation throughout the settlement process. In par- 
ticular, the Secretary’s Office of Indian Water Rights and the coun- 
selor to the Deputy Secretary have been instrumental in moving 
forward our efforts to fairly and equitably settle our claims for 
water rights and obtain the long-term water supplies we need to 
guarantee water for the future generations of our people. 

We have continued to meet with the Administration over the 
past few months. Pechanga is dedicated to continuing to work with 
the Administration to resolve any potential outstanding issues they 
may have in order to gain the Administration’s support of our bill. 

Water is central to who we are as a people. The name Pechanga 
means at Pechaa’a, at the place where water drips. It is a spring 
on our reservation. Our tribal government is committed to pro- 
tecting our surface and groundwater resources and the availability 
of water for our community to ensure that we can provide water 
to our tribal members for the next 100 years. As the tribal chair- 
man and as a father, I am committed to making sure that my gen- 
eration guarantees a reliable water supply for the future of our 
people. 
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This settlement has been decades in the making and stems from 
a 1951 Federal District Court case known as United States of 
America v. Fallbrook, involving Pechanga and two other reserva- 
tions in which the court determined that each of the tribes has a 
federally-reserved water right in the Santa Margarita River Basin 
for its respective reservation. The court also established a prima 
facie quantity for these federally reserved water rights in the Santa 
Margarita River watershed. But it did not formally and finally 
specify the actual amount of water to which each tribe is entitled. 

This unfinished business resulting from the Fallbrook decree has 
left our tribe in the unenviable position of owning a right that we 
cannot actually use. Over the past few years, we have worked with 
those entities around Pechanga to develop agreements for coopera- 
tively managing the limited water resources in the Santa Mar- 
garita Basin. These efforts of negotiated management of water re- 
sources were successful and resulted in a groundwater manage- 
ment agreement with RCWD in 2006 and a recycled water agree- 
ment with Eastern Municipal Water District in 2007. 

While both of these agreements have been successfully imple- 
mented and are in fact in effect today, neither of these agreements 
address the fundamental question of the quantity of water to which 
we are entitled for the Santa Margarita River system. Nor do they 
address the question of the infrastructure necessary to put those 
rights to use on tribal lands or the claims we may have against 
others, including the United States, for others’ unauthorized use of 
our water in years gone by. 

The bill before you today is a result of hard work and com- 
promise by all the parties involved. Our written testimony provides 
an in-depth description of the Pechanga settlement. Today I will 
briefly outline the provisions of the settlement that are particularly 
important to Pechanga. 

First, the settlement agreement recognizes and quantifies 
Pechanga’s federally-reserved right to water in the Santa Mar- 
garita River Basin, an essential element for the Band’s future in 
this arid part of the Country. 

Second, through the settlement agreement, the Band is able to 
extend Metropolitan’s existing service area on the reservation to a 
greater portion of the reservation, so that Pechanga becomes an 
MWD customer, with the ability to receive imported water to fulfill 
the Band’s future water needs that will undoubtedly exceed the 
water available today in our portion of the Basin. This component 
of the settlement is critically important, because it allows Pechanga 
to get the necessary imported water from Metropolitan that we will 
need in the long term to supplement our groundwater supply. 

Finally, the settlement provides funding for necessary infrastruc- 
ture for Pechanga to receive Metropolitan water, to pay connection 
fees to Metropolitan and to Eastern and provides a subsidy to bring 
down the cost of the extremely expensive Metropolitan water that 
we are accepting in lieu of our unfulfilled claims to the waters of 
the Santa Margarita Basin. 

All of these elements were carefully constructed to create a set- 
tlement that is beneficial to all the parties involved, while recog- 
nizing the U.S. must fulfill its trust responsibilities to Pechanga. 
This is a fair and cost-effective water settlement. We believe that 
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the Federal contribution of approximately $40 million is justified 
by Pechanga’s waivers of its substantial claims against the U.S. 
and recognizes the United States’ programmatic responsibility to 
the Band. 

In closing, I cannot emphasize enough how important it is that 
this settlement will provide a wet water settlement to Pechanga, 
and not a useless water right. I would like to thank you, Chair- 
woman Cantwell, for moving this bill along and hearing this today. 
Thank you. 

[The prepared statement of Mr. Macarro follows:] 

Prepared Statement of Hon. Mark Macarro, Chairman, Pechanga Band of 

Luiseno Indians 


S. 1219 

Good afternoon Chairwoman Cantwell, Vico Chairman Barrasso, and members of the 
Committee. Thank you for scheduling a hearing on S. 1219 and the opportunity to provide 
testimony on behalf of tiic Pechanga Baud of Luiseno Mission Indians. 

I first want to thank Senator Boxer, along with co-sponsor Senator Feinsiein, for their 
introduction and continued support of this important piece of legislation. 

This -water settlement is critical to settle once and for nil the Band's longstanding water 
claims in the Santa Margarita River Watershed, provide the resources to meet the Band’s current 
and future water needs and most importantly provide the Band with "wet" water. Not only does 
the .settlement provide certainty ns to the Band’s water rights but it also provides certainty fbrall 
water usees in the Santa Margarita River Watershed. This settlement is the product of a great 
deal of effort by all of the parties and reflects a desire by the parties to settle their diftbienccs 
through negotiation ratlier than litigation. 

I. BACKGROUND 

A. Background oit the Peciianga Band 

The Pechanga Band of Luiseno Mission Indians (the "Band" or "Pechanga”) is a 
federally recognized Indian tribe with a reservation of over 6,000 acres located northeast of San 
Diego, California, near the city of Temecula Pechanga Creek, a tributary of the Santa Margarita 
River, runs through the length of the Pechanga Reservation. 

rhe Band has called the Temecula Valley home for more than 10,000 years. Ten 
thousand years from no-w tribal elders will share with tribal youth, as they do today, the story of 
the Band's creation in this place. Since time immeniorinl, tbrougli periods of plenty, scarcity and 
adversity, the Pechanga people have governed ourselves and cared for our lands. 

The history of the Band begins with our ancestral home village of Temeeku, which -was a 
center for ail tlie Pnyoinknwichum, or Luiseno people. After tire cslablisluncat of tltc state of 
California in 1 850, a group ofTemeoula Wley ranchers petitioned the District Court in San 
Francisco for a Decree of Ejection of Indians living on the land in Temecula Mriicy, which the 
court granted in 1873. In 1 875 the sheriff of San Diego County began three days of evictions. 
The Luiseno people were taken into the hills south of the Temecula River. 

Being strong of spirit, most of our dispossessed ancestors moved upstream to a small, 
secluded valley, where they built new homes and re-established their lives. A spring located two 
miles upstream in a canyon provided them vvilh water; the spring we have always called Pecfaaa'a 
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(from pechaq = to drip). This spring is tJio namesake for Pechaa'anga or Pechaanga, which 
means "at Pcchaa'a, at the place wlictc water- drips." 

Oil June 27, 1 882, seven years after being evicted, the President of the United States 
issued an Executive Order estoblisliing the Pechanga Indian Reservation.' Several subsequent 
tnist acquisitions were made in 1893, 1907.^ 1931,^ 1971 ,*1988,® and 2008,’ each one 
increasing the size of the reservation. M present, the total land area of the Pcchaiiga Reservation 
is 6,724 aeres. 

Water is central to who we are as a people. Today, our tribal govcrmnent operations, such 
as our environmental monitoring and natural resource management programs, exist to fully 
honor and protect the land and our culture upon it. In particular, we are concerned about 
watershed and wellhead protection for our surface and ground water resources and the 
availability of water for our community. Accordingly, it is of utmost importance to the Band that 
our water rights are federally recognized in order to protect our water in tlie basin and ensure that 
the basin will continue to provide for generations of Pechanga people in the future. 

B. History of Peehanga’s ElTorts to Protect its Water Rigltts 

Tiic Band has been engaged in a struggle for recognition and protection of our federally 
reserved vvater rights for decades. In 1951, the United Slates initiated litigation over water rights 
in the Santa Margarita River Watershed known as United States v. Fallbmok} The Fallbrank 
litigation eventually expanded to include all water users within the Santa Margaritn Wiiterahed, 
including thiec Indian Tribes - Pechangn, Ramona Band of Caliuilla Indians ("Ramona”), and 
Cahuilla Band of Indians ('‘Cnhuilin”). 

The United States, as trtistcc, represented all tlirce Tribes before the Fallb^vok Court. In 
a series of Interlocutoiy Judgments that were eventually vvrapped into the Court’s Modified Final 
Judgment and Decree,® the Court examined and established water rights for various water users 
involved in the case. In Interlocutory Judgment 41 (“U 41"), the Court concluded that each of 
the three Tribes has a recognized federally reserved water right without specifying the amount of 
each of the Tribe’s water right. Although the Court did examine some feels in U 41 and 
developed “prima facie" findings with respect to each of the Tribes' quantifiable water rigllts. 


' Executive Order (June 27, 1882). 

’"lYust Patent (Aug. 29, 1893). 

’Executive OrdH-tJan. 9. 1907) and Little Temecula Grant, Lot E (Mar. 11, lOOtXcommmily referred teas 
die Kelsey Tree:). 

-* TYust Patent (May 23, 1931). 

’Trust Patent (Aug. 12, 1971). 

‘Southern California Indian Land Transfer Act, P.L. 1 10-581 (Nov, 1, I93S). 

’ Pcchanga Bond of Luiseno Mission Indians Land Tnmsfer Act, P.L. 1 tO-3B3 (Oct. Id, 2tK18). 

‘ United Slates V, Fattbraok Public Utility Dixirict at al., Civ. No. 3t51-CV-01247 (S.D.C.A.). 

’Modified Final Judgment and Decree, United Status v. Fallbrook Pubtic Ulilily District el aL, Civ. No. 
3:51-cv-U1247(SJ3.C.A.)(Apr. 6, 19«). 
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final quantified rights were never established as a matter of law. As a result of U 41 , all tlucc 
Tribes have “Decreed” but “unquandfied" federally reserved water rights.'® 

In 1974, Pechanga filed a motion with the Fallbrook Comi to intervene ns a plaintiff- 
intervenor and a party to the proceeding on its own behalf. In 1975 the Court granted 
Pechanga's Motion and Pechanga filed a complaint to enjoin certain defendants from using inotic 
than their respeotive entitlements under the Fallbrook Decree. This complaint was subsequently 
resolved ond the Band has remained a party to the Fallbrook proceedings ever since. Pechanga 
has not filed a motion to finally quantify its federally reserved water rights. 

Until recently, we sought to avoid litigation and instead work with those entities around 
Pecliangato develop mutual private agreements for sharing the Limited water resources in our 
basin. Specifically, in an effort to collahoratively develop a means of providing assured water 
supplies and cooperative management of a common water basin, tlic Band adopted an approach 
of negotiation and reconciliation with the primary water users in its portion of the Santa 
Margarita River Watershed, primarily the Rancho California Water District (“RCWD”) and the 
Eastern Municipal Water District (“EMWD”). 

These efforts at negotiated management of water resources were successful and resulted 
in the Groundwater Management Agreement between the Band and RCWD in 2006, and a 
Recycled Water Agreement between EMWD and the Band in 2007, with the recycled water 
being delivered to the Band by RCWD. Both of these agreements have been successfully 
implemented and are in effect today. Significantly, tliougli successful, neither of these 
agreements sought to address the scope of the Band’s overall water rights to the Santa Margarita 
River Watershed or settle its various claims related to the Fallbrook Decree, 

Bcynning in 2D06 and continuing throughout 2007, the other two tribes in the Santa 
Margarita River Watershed, Ramoua Band of Cahuilla Indians and Caliuilln Band of Indians 
sought to intervene in the Fallbrook case to, among other things, quantify their respective water 
rights to tJic Santa Margarita River Watershed. " These efforts intersectexi the Band’s otherwise 
suooessful efforts at negotiated management of joint water supplies and forced the Band to 
addTes.s in Fallbivok the scope of its own claims to water or risk being injured by the aclioos of 
(he other two Tribes.'^ 

In addition to participating as a litigant in the proceedings initiated by Ramona and 
Cahuilla, the Band also immediately started efforts to reach a settlement of its claims to water 
and claims for injuries to water rights relating to the Santa Margarita River Watershed. As part 


"*The Court in Fallbroni liVBd the quantity of Peciiansa’s federally reserved right at 4,994 AhY, on a 
prtina Tadc basis. 

“ ItamanD mid Cahuilla arc located with In the Aiiaa-Cahuilla Sub-Basin of Ilic Santa Margarita River 
WataralKd while Pechanga is located within tlie WoifVclIcy Sub-Basin ofthc Santa Margarita River Walersticd. 

Pccliaiiga periodically filed status reports with the Fallbrook court apprising the Chart of its prioress 
towards reaching settlement. Pechanga also filed documents wilh the Court reqticsling Uiat Pechanga be afibnied 
the opportunity to weigh in when the Court considered issnes of law and legal intcqirctations oflJ 41 with respect to 
Ramona and Cahuilla. 
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of its efforts toseeksettlementofitsolaimsto water, on March 13,2008, Pechanga requested 
that the Secretary of the Interior seek settlement of the water rights claims involving Pechanga, 
the United States, and non-Federal third parlies through the formation of a Federal Negotiation 
Team under the Criteria and Procedures for Participation of the Federal Government in 
Negotiations for the Settiement of Indian Water Riglits Claims. The Secretary agreed to form a 
Federal Negotiation Team on August 1, 2008. 

Since that lime Pechanga has been working closely with the Federal Negotiation Team to 
effectively negotiate the Icrms of the seltlemenl with the other parlies and to resolve its claims 
against the United States in connection with the development and protection of Pcchnnga’s water 
rights. Pechanga and the Federal Negotiation Team carefully examined the overarching 
Settlement Agreement, along with the exhibits, and have continued to Iiave a productive dialogue 
to resolve questions and concerns that the Federal Negotiation Team raised. The Federal 
Negotiation Team has presented its assessment report to the Administration Working Group, 
comprised of policy members from the Administration. Pechanga has also met with members of 
(he Administration Working Group to discuss the Administration’s outstanding concerns. In 
Peebanga's perspective, all of these meetings with ihe Federal Negotiation Team and the 
Administcatioti Working Group have been extremely productive. 

Pechanga has continued to meet with the Administiutiou to discuss and address their 
outstanding concerns with the legislation and settlement, which will be included in their 
testimony before the Committee today. Wliile Pechanga recognizes that we iiave come a long 
way towards meeting the Administration’s concern in order to gamer their support wc know that 
there are still remaining issues that must be addressed before wc can gain full Administration 
support. Pechanga remains committed to continuing these discussions with the Admiuistration to 
resolve expeditiously any of their remaining concerns. 

Pcclianga has also continued to work with the other settling parties, includiug R.CWD and 
EMWD, to ensure that the parties are still on tire sainc page witli respect to the legislation. Since 
the bill’s original introduction in the 1 1 1* Congress and no w witli the current bill pending before 
Ihe Committee, the parties have communicated and discussed ways in which the legislation could 
even be improved. Thus, there may be a few revisions to the bill that the parties may suggest in 
order to fully effectuate the intent of the parties and resolve any technical issues with the 
legislation that can be resolved between the hearing of tills bill and mark-up out of the 
Committee for full Senate consideration. 

C. LegislafivE Hi.story 
I, 111'’' Congress 

The Pechanga Water Rights Settlement Act was first introduced in the 111"' Congress. 

On December 11, 2009, Congresswoman Bono Mack, along with co-sponsors Congressman 
Calvert, Congressman lasa, Congresswoman Ridiardson, Congressman Grijalva and 
Congressman Baca introduced H.R. 4285 in tlic House. On January 26 , 2010, Senator Boxer, 


53 F«d. Reg. 9223. 
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along with co-sponsor Senator Feinstein introduced an identical bill in the Senate, S. 2956. 
Subsequently, the bill was reintroduced in the House hy Congressman Baca, along with co- 
sponsors Congressman Boren, Congressman Grijalva, Congressman Honda, Congressman 
IGIdoc, Congrcssmnn Lujan and Congresswoman Ricliardson in an effort to resolve some of the 
issues that the Administration raised vtith the legislation. 

The Senate CommLllee on Indian Affairs held a hearing on S. 2956 on July 22,2010 and 
ordered the bill to be reported fevorably out of committee with amendments on November 18, 
2010. The House Natural Resources Subcommittee on Water and Power held a hearing on H.R. 
54 1 3 on September 1 6, 20 1 0. 

At the close of the 11 1‘'’ Congress, the Band chose to pull back from seeking 
Congressional enactniciit of the bill in order to answer questions tisat tribal members and 
allottees had raised during the legislative process. It was critical to the Band that its membership 
and allottees be fully informed of the aspects and details of the legislation and settiement 
agreement. Thus, over the past three years the Band held a number of tribal member meetings to 
more fully discuss and explain the Peebanga Water Settlement and the benefits afforded under 
the l^slation. The Band held a tribal membership vote on March 24, 201 3, in which tribal 
members voted overwhelmingly in support of the proposed water settlement ourrently pending 
before the Committee. The Band felt this was a necessary and important step and as a result is 
now prepared to move forward to enact tliis legislation ns expeditiously as possible. 

2. 113'^ Congress 

On June 25, 2013, Senator Boxer, with Senator Feinstein joining as a co-sponsor, 
introduced S, 1219. On June 26, 2013, Congressman Calvert, joined by twelve co-sponsors. 
Congressman Tony Cardenas, Congressman Tom Cole, Congressman Paul Cook, Congressman 
JeffDooham, Congressman Raul Grijalva, Congressman Duttcan Hunter, Congressman Dnrell 
Issn, Congressman DniiicI Kildec, Congressman Doug LnMalfa, Congresswoman Betty 
McCollum, Congressman Raul Ruiz, and Congressman David Valadao, introduced H.R. 2508, 

the companion measure to S. 1219, 

II. STRUCTURE OF SETTLEMENT 

The Pechanga Settlement Agreement is a comprehensive settlement agreement among 
Pechanga, the United States, RCWD and EMWD, that incorporates a number of agreements as 
exhibits to tlic overarching settlement agreement. The Pechanga Settlement Agreement ineludcs 
the following agrecmeaits as cxliibltsi 

A. Amended and Restated Groundwater Manageinent Agreement ('‘Amended GMA”); 

B. Recycled Water Agreement and AmetidmeiitNo. 1 to die Recycled Wtrter Agreement; 

C. Recycled Water Transfer Agreement; 

D. Recycled Wafer Scheduling Agreement; 

E. Recycled Water Inftastruoturc Agreement; 
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F. Extension of Service Area Agreement; 

0. ESAACapaeityAgcccmcm; and 

H. ESAA Water Delivery Agteoment. 

'Jbgeiher, tlie Peelianga Settlement Agreement and corresponding exhibits provide the 
ncccssai? agreements to resolve Pcchanga’s longstanding claims to vvaler rights in the Santa 
Margarita River Watershed, secure necessary water supplies to meet Pechanga’s curtent and 
fiiture water needs and provide sufticient terms to make the settlement work for RCWD and its 
customers. S. 1219 approves the Pechanga Settiement Agreement, including all its exhibits. 

A. Recognition ofTribal Water Right 

A critical element of the settlement is recognition of the Band’s federal reserved right to 
water (the “Tribal Water Right”). Both the Pechanga Settlement Agreement and this federal 
legislation recognize the Band’s Tribal Water Right as being the same as it was established on a 
“prima iacie” basis in the original F’a//6jioot Decree in 1965. 

The United Slates has analyzed the water rights for tlic Pcclianga Reservation on at least 
two occasions. First, in 1 958, tlie Bureau of Indian Affairs provided a water rights study of the 
Pechanga Indian Reservation within the Santa Margarita River Water.shod. Second, in 1997, the 
United States’ hydrological expert provided a report summarizing his Imdings of a Practicably 
Irrigable Acreage (“PIA”) study (irrigation wafer claim) for the Pechanga Reservation. Both 
reports support a prima facia claim of 4,994 AF Y for the Pechanga Reservation and fiirther 
support tlic need for supplcniciitary wafer supplies in addition to groundwater on the Pechanga 
Reservation. 

The Tribal Woter Right will also be adopted and confirmed by decree by the FaUbrook 
federal district court. This is especially important for the Band as it eonsdtules the full 
recognition of its water entitlements under the FaUbrook Decree. 

11. Protection ufAllutCee Rights 

Pechanga has worked closely with the Federal Negotiation Team to ensure that llic 
allottee rights on the Pechanga Reservation were adequately protected in S. 1219. First, pursuant 
to Section 5(a) of S. 1 21 9, allottees will receive benefits tliat are equivalent to or exceed the 
benefits they currently possess.'^ Furlhcrinoce, in accordance tvith Section 5(d) of S. 1219,25 
U.S.C. 381 (governing use of water for imigation purposes) shall specifically apply to the 


“ The Band’s analysis revealed that its water right claims Bar its existing reservation exceed <1,994 acre- 
feel, analysis ctiallcngcd by RCV.'D, ainotig oilicrs. The Band's seniciiient fixes its wafer rights cittitlenienls in the 
Santa Margarita River Basin at 4,994 acre- feet per year in nicopilicm of the fact llial this antount is judicially 
established on a prima faoie basis and therefore a number that could fonn the basts for ready agnsementUy all 
parties to the settlement. 

See Sec. 5(a). 
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alloltees’ rights. Under S. 1 21 9, the Tribal Water Code to be adopted by tbe Band must provide 
explicit protections for allottees — the Tribal Water Code must provide that: 

• tribo! allocations of water to allottees shall be satisfied with water from the Tribal Water 
Right; 

■ charges for delivery of w^er for irrigation purposes for allottees be assessed on a just and 
equitable basis; 

• there is a process for an allottee to request that the Band provide water for irrigation use 
to the allottee; 

• there is a due process system for flic Ennd to consider n request by an allottee (appeal and 
adjudication of any denied or disputed distribution of water and resolution of any 
contested administrative decision),'^ 

'fhc incltision of these provisions icflccis tlic Unittxi States' most recent allottee language 
as was included in other recesit Indian water settlements. As a result, the allottee language is 
consistent vrith other Indian water settlements pending before Congress, and provides allottees 
with the same protections provided to other tribal allottees, 

C. Contractual Acceptance of Guaranteed Water Sources to Fulfill the Tribal 
Water Right 

Unfortunately, there is insuCficieni groundwater within the Santa Margarita River 
Watershed to ftilfill tlic Batid’s claims to water.'^ To account for the limited water sources within 
the Santa Margarita River Watershed, additional water sources arc needed to fulfill the Band’s 
entitlement to water. Accordingly, pursuant to the Peehtmga Settlement Agreement and the 
corresponding exhibits, in addition to the groundwater supply available from the basin itself, the 
Band's entitlement to water will be fulfilled through a numher of contractual agreements. 

Theie are three major componenls oflhe seltlemcnl: 

1. Amended Gnointdwater Management Agreement ^'Amended GMA’1 

The Amended GMA , between Peclianga and RCWD, is an integral part of the Pechanga 
Settlement Agreement, as it sets forth the terms and conditions governing the parties’ joint 
management of groundwater pumping flom the Wolf Valley Basin and cstahlisltcs an allocation 
of the safe yield of the basin. As part of the Amended GMA, the parties estnbiished, through 
technical review, that the safe yield of the Wolf Valley Basin is 2,1 00 AFYl The parties agreed 


“5.8 Six. 5(0- 

'^The need to impart water to the Resetvatian is a fact that has been recognized by the federal team fora 
long period ofttme. Over pumping in the bnsin has significantly reduced water levels over dnia, which Is one causa 
fortheinsufficfenigroijndwatertDSBdsfythe Baud's fedciallyreservedwatcrriahts. One Inipstlant aspect oFthe 
settlement is the establishment of grottndwalcr pumping limits to proleci the basin now and in the rolure. 
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that Pechanga is enlitled to 75% (1575 APY) of the basin and RCWD is enlitled to 25% (525 
AFY) of the basin. Additionally, in an effort to raise the level of water in the Wolf Valley Basin 
and provide storage water in years of water shortage, the Amended GM A establishes a Carryover 
Account between Pechanga and RCWD that provides for use of the Wolf Valley Basin as a 
storage aquifer for a defined amount of water to be used in shorlage years. Thus, the Amended 
GMA nol only satisfies 1 575 acre feet of water per year of the Band’s entitlement to water, it also 
provides benefits to the entire region by improving the water levels in the Wolf Valley Basin. 

2. Recycled Water Agreements 

Another essential element of the Pechanga Settlement Agreement is RCWD’s ability to 
use Pcchanga’s recycled water in partial consideration for their surrender of a portion of their 
current potable water supply as pumped from the Wolf Valley Basin, in particular, Amendment 
No. 1 to Pechanga’s Recycled Water Agreement'* allows RCWD to utilize the unused portion of 
the ctttitlcmonl Pechanga currently has puisuani to the Recycled Water Agreement and provides 
an extension of tlic term of the Recycled Water Agreement for50yeatswiih2additiona!20 year 
extensions. 

In conjunction vvith Amendment No. I, the Pechanga Settlement Agreement incorporates 
the Recycled Water Transfer Agreement, the Recycled Water Scheduling Agreement and the 
Recycled Water Infrastructure Agreement. Together, these three agreements provide for file 
mechanisms and infrastructure necessary to provide RCWD vdth the ability to utilize Pechanga’s 
unused portion of recycled water. More specifically, the Recycled Water Transfer Agreement 
provides that Pechanga agrees to transfer to RCWD a portion (nol less than 300 AFY, and not 
more than 475 AFY) of tlic EMWD tccyclod water to which Pechanga is entitled pursuant to that 
ogreement The Recycled Water IiTfiastmctiirc Agreement provides for the des'clopmciit nnd 
construction of fitcilities necessary for RCWD to utilize the recycled water allocated to it 
pursuant to the settlement. Lastly, the Recycled Water Scheduling Agreement provides the 
protocol for ordering and delivering the portion of Pechanga’s allocation of EMWD recycled 
water to RCWD. 

3. Imnorted Water Agreements 

Because the water supplies in the Band’s portion of the Santa Maigaiita Basin are either 
too depleted to fiilfill the Band’s entire water needs in the medium to long term or are bsdng used 
by other parties (primarily RCWD), the Band has agreed to use replacement water for fiic 
majority of its wafer uses in flttute. Accordingly, another significant component of the Pechanga 
Settlement Agreement is comprised of the agreements necessary to provide MWD imported 
potable water to Pechanga to provide for the Band’s water needs on a permanent basis. The 
Extension of Service Area Agreement (“ESAA”), is the primary agreement for providing MWD 
water to be used on the Reservation. The ESAA is a contractual agreement among Pechanga, 
EMWD and MWD that extends MWD’s existing service area within the Band’s Reservation to a 


Til 0 Recycled Water A^einctinbeterisii Pechanga and EMWD, was executed on Jaiiiiaiy 8, 2007 and 
provides Pechanga with 1, 000 AFY ofreejeted water Ifcim EMWD. 
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liitgicr portion of the Roscrvalion, such tliat Pcoliaiiga will receive M5VD water to augment its 
local pumped supplies. 

In order to implement the ESA A, two additional agreements were necessary — the ESAA 
CapacityAgreement and the ESAA Water Delivery Agreemertt. The ESAA Capacity Agreement 
establishes the terms and conditions Ibr RCWD to provide water delivery capacity of the BSAA 
water to Pechanga. The ESAA Water Delivery Agreement addresses service issues and billing 
issues related to the delivery ofESAA water to Pechanga. 

m. JUSTIPICATION OF FEDERAL CONTRIBUTION 

Pechanga lecognities that the United Stales is always concerned in Indian water 
settlements with the overall cost of an Indian water rights selllement, and more specifically, tlic 
Federal contribution to such settlements. The Band further recognizes that Federal funds are 
limited and that we are living in extremely dilEcult economic times. Accordingly, Pechanga has 
worked very hard to ensure that the Federal contribution to the Pechanga Settlement Agreement 
is justified and properly reflects tlie United States’ liability and programmatic responsibility to 
the Band. 


A. Federal Programmatic Responsibility to the Band 

The Criteria and Procedures for the Parlicipadon of the Federal □ovemment in 
Negotiations Ibr the Settlement clTndian Water Rights Claims (“Criteria and Procedures”) 
provides that Federal contributions to a settlement may include costs related to the Federal trust 
or programmatic responsibiHlies,’^ The United States argued in the Fallbroak proceedings that 
Pechanga has an entitlement to 4,994 acre feet per year in the Santa Murgutitn River Watershed, 
and the court adopted the United States’ position on a ptimn facie basis. Moreover, os recognized 
by the United States, local water supplies, both on the Reservation and in adjacent areas were 
adequate and capable of being developed in an economically feasible manner to fulfill at least 
the 4,994 acre-feet per year that the United States had argued for in the Fallbtook proceedings in 
1958. 


As diaciisacd above, the Band must obtain some imported water from MWD as a 
replacement for its entitlement to local water from tlie Santa Margarita River Wotetslied. In 
accordance with the Criteria and Procedures tlie United States has a programmatic responsibility 
to ensure that the Band’s water right entitlement is fulfilled flirough replacement water if existing 
water on or neat the Pechanga Reservation, is not currently available. The United States must 
also ensure that there is sufficient infraslructurc for the Band to receive the replacement water. 
The primary source of replacement water in tlus case is water from MWD pursuant to the ESAA. 

In order for the Band to receive replacement water, the parties must enhance the capacity 
for delivery of ESAA Water (water from MWD) through inftashructure development as necessary 


” See Working Group in Indian Water S«lleinants; Criteria and Proceduras for the Participatioii of the 
Federal Gevemment in NegntjniiDns for Uie Settlcmeiic of fndian Water RI 3 I 1 CS CInfms, 35 Fed, Reg. 9223 ^ar. 12, 
1090). 
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to allow for deliveries to tire Band. Tiic parties negotiated a number of agreements, the various 
componciils of which achieve this goal. 

Accordingly, the Pcclianga Water Scttlcnieut Act ptwidcs funding for the necessary 
inffasiructuie to fulfill the United States’ trust and programmatic responsibility to deliver 
adequate replacement water to the Band to fulfill its entitlement 'I'lic Pcclianga Water 
Settlement Act also provides for a subsidy fund lhat will bring down somewhat the cost of the 
expensive ESAA Water, which is an element that is consistent with the United States’ 
conbibution to most other Indian water rights settlements.^" 

B. Potential Federal Liability to the Band 

In addition to its programmatic rcspousibilif ics, tlic federal government has an obligation 
to every federally recognized Indian tribe to protect its land and water resources. Indeed, a core 
principle of Federal Indian law is that wlieii tlic United States sets aside and mserves land for 
Indian tribes, such reservation includes all the walcr necessary to make tlicir reservations livable 
as permanent homclands.^^ The United States in turn bolds these lescrvcd water riglits in (rust 
for an Indian Tribc.^ 

Congress has expressly found Lhat “the Federal Government recognizes its trust 
responsibilities to protect Indian water rights and assisLTribes in the wise use ofthose 
resources.”^ The Department of Interior has similarly found that “Indian water rights are vested 
property rights for which the United States has a trust responsibility, svith the United States 
holding legal title to such water in trust for the benefit of the Indians,”^ Courts have also 
recognized the federal trust responsibility for Indian water rights.^^ 

Accordingly, a tribe may recover substantial monelaiy damages Irom the United Slates if 
It can be shown that the tribe suffered a loss of water or water rights/" 


Arizona WaterSeOlenieats Act, ?ub.L. 108-451, $ 107;Ctaitiis Kcsotullan act of20IO, Title 
IV,CrowTribc Water Rights Selllcmcnl, Pub. L, 111-291, §541 1(cX33 &(43, 

See generally, l^i/gers v. Uniled 20 7 U.S, 5 04 [1 9 083; /it re Cjcafrol ,1 djudicatiafi of All Rights to 
Use Water in the Gila River System and Source {‘‘Gila P.3d6E(Ariz.200I). 

^ Sec eg. Reclatnation ProjEwts Authorization and Adjuslmuul Act of 1992, Pub. L. No. 102-575, § 
3002(9), 106 Slat. 4600, 4695 (codified by reference at 43 U.S.C. § 371 (2000)). 

Sec Working Group in ladtan Water Sottloinouls; Criteria and Procediices for the Participation of the 
Federal Government in Nesetiations far the Settiemeiit of Indian Walcr Rights Claims, 55 Fed. Reg. 9223 (Mar. 12, 
1990). 

” See Rymmtd Lake Paivte Trlise cf fnrfiiujs v. Morton, 354F.Siipp.252p.D.CI972). 

^Seeeg.N. Raiatekiationv, Cf/iiVadfrioras, 30 Ind. Cl. Comm’iL 21 0,215-2 17 (1973); 7bvviii//i72aFe 
Pabite Tribe V. United Stales, 36 Ind. Cl. Coram’n. 256 (!975); jv«a/jo. Coheir’s Handbook of Federal Indian Law 
£ 19.06, at 1225 n. 400. Forinslanco, in Pyramid lake Paliiie Tribe, thoeaan held lhat the Secretary of [iilertorwas 
obligated to fulfin its trust responsibility to tltc tribe in allocating the excess waters of the Truckec River between the 
federal reclainatieti project aid the reservation andnottoreceicilecoinpetiiigclaimsto water. In Gila River Pima- 
Mariet^ Indian Commmiiiy v. C/nitec/ Jioler, the tri be was abletoestabllshitsrighttoreliof based on the federal 
government’s failure to take action when upstream diversions interfered with tire water supply to tlicGila River 
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Since cstnblisliing ilie Pechfiiiga Reservation, the United Stales has systematically failed 
to protect and adequately man age the Band’s water resources. This failure has resulted in the 
loss of Tribal water use and other Reservation resources, and has prevented the Band fiom 
fulMillg the purposes of the Reservation, in addition Co this general overarching claim, which 
has the potential on its own, of reaching into the tens of millions of dollars, the Band also lias 
numerous, very specific claims that it is waiving, with an estimated potential value for each, tliat, 
in combination with the United Slates' programmatic responsibility to the Tribe as outlined 
above, provides substantial jnstificntioii for the overall Federal contribution. 

We discuss these claims and Ihe potential monelary liability oflhe Federal Oovcmmciit 

below. 


I. The Band’.s claims for mismanagement and failure to nrotect and promote 
the Band’s water resources 


In Fallbrook, the court held in If 41, that the United Slates “intended to reserve, and did 
reserve rights to the waters of tlie Santa Margarita River stream system which under natural 
conditions would be physically available on the Pecliangn Indian Reservation, including rights to 
the use of ground waters sufficient for the present and future needs of the Indians residing 
thereon with priority dates of June 27, 1 882, for those lands established by the Executive Order 
of that dale; January 9, 1907 for those lands transferred by the Executive Order of that date; 
August 29, 1 893 for those lands added to Ihe Reservation by Patent on that dale; and May 25, 

1 93 1 , for tliosc laiidsaddcd to the Rcsorvat ion by Patent ofthaldate,’’^^BasedonU41,tlic 
United States recognized reserved water rights for tlie Pcchangn. Similar to the Gila River 
case,“ the federal government has a compensable fiduciary duty to Pechanga with respect to the 
Band’s water rights. 

Indeed, although the government has foiled to satisfy this obligation, its actions indicale 
that it has recognized this duly. For instance, the United States through the Bureau oflndian 
Affairs (“BIA”) recognized tliat Peebanga had a patamoum right to water which impacted BIA’s 
actions on behalf of the Baiid.^ Funlier, as part of this special rclationsliip, Pechanga requested 


RcscrvatiDii. The Clutmii Court ^spccificfilly held that “the actions taken by the United States in establishing the 
resemlion in 1859 and inenlar^g it thereafter, together wth repeated recognition of the need to preserve or 
restore the water supply utilized by the Pirn as and Maricopes in niaintaining their commendable self-sutTlcieht 
status, arc consistent only with tlic existence of a special rclotionaliip between llicse Indians and ilic United Slates 
concerning the protection oftlieir lands and the water supply they uiili^d oti ilicsc lands.'’ 

^S^^pranote 1 1 at 13-14 . 

^ See Pcchan ca Summary at A I (Letter from D1 A Sacrame nto Area D irector to Regional Director which 
protested that the Regi onal Director's Report on the Santa M aiiarita Preje ct of 1 9 70 ''d id not recogn izc the rights of 
Indian reservations to underground v.'ater supplies diat had been established in SS^incersv. United States, 1908,207 
US 504 and confirmed in several subsequent cases.. ..and that the Indians had a paramount right”). 



60 


on numerous occasions for tlie BIA to conduct %vatcr supply studies and take other action in order 
to protect the Band’s water rights and water supply.'’* 

In tlxc Jacc of the Baud’s requests liowcvcr, the United States Government took no action 
to protect the Band’s water rights or if they did finally take action, it was delayed to the point 
where the action was inefleclive. For instance, in response to the Band’s resolution with respect 
to RCWD’s pumping activities, the Interior DepailmenL oQlcially requested the Justice 
Department to advise RC \VD that its pumping activities were in violation of a 1940 Stipulated 
Agreement.^* Tlie Justice Department however declined to advise Rancho California of its 
unlawful action because of an objection by the United States Navy. Furthermore, the Bureau of 
Reclamation’s plans for construction of the Santa Margarita Project on the Santa Margarita River 
to benefit the Fallbrook Public Utility District and Camp Pendleton included an allowance of 
only 1 ,000 acre feet of water &cra the Muiriela-Temecula groundwater basin for Pechanga 
Reservation, despite the BIA’s estimation that the reservation would need 5,000 acre fect.“ 

In response lo ihe Santa Margarita Project’s failure to adequately account for the 
Pcclianga’s water rights, the Band passed two resolutions with rospccl to their water supply. The 
first requested that the Secretary of Interior “williltold approval of die Santa Margarita Project 
until adequate provision has been made for protection and development of the Pechanga Band’s 
Winlers Doctrine rights.”^^ The second resolution asked the United States Attorney General to 
reopen Unileci Slates v. Fallbrouk “lo restructure the decree m accordance with the instructions 
from die Ninth Circuit of Appeal to the end that the decree may become, as it was intended, an 
instrument for the protection of tlie Winters Doctrine tights of the Pechanga Band.”^"* 

The BIA Sacramento Area Director agreed with the Band.'’^ He recommended that “the 
Secretary demand Justice to stop all pumping of the groundwater now in violalion of the existing 
decree and stipulation undl such time as the Pechanga Band and the Secretary have documentary 
evidence that the pumping by Rancho California is not aflTecting the groundwater rights of the 
Pechanga Band. The United Stales as trustee for these water rights has no alternative In 


“ For esampta, on November 1 B, 1 969, Ihe Pechanga Band passed a rcsohition calling upon the BIA lo 
conduct sn wonomic development and land use study of die reservation, to inform KC WD dial it was not perniitled, 
under the terms of the 1940 Stipulated Agrcainant to pump water Itnm the Temecula Murrieta ground water basin, 
and disc the Band would cppusc rmy inodiflcatiuri of tiret Judgment until the Band’s water rights and water supply 
were at least as well protected as under that Judgment and the Band was provided with the means lo make beneneial 
use of the water needed to fulfill its ecunomic and land use goals. See Pechanga Summary at 3B-39, 

On December 26, 19dC, a Judgment was rendered in the Superior Court of the State of Cal lib mla on a 
case bccweeii Rancho Santa Margarita, a corpomtlQn,^A7r/i;J^v.^j7. VuilelaL (Vail fomily descciidaiiLs), 
Derendants, with Guy Bog.in ct at, (indivldnats with nparinii rights to Santa Mnrgnrita River warersj. os tntervenors. 
The court romid lit at dcrctidntits, plaintiffs, and intervenois had rights to the waters oftiieTcinccula.SQiiLa Margarita 
and its IribiitaricB. It spelled out the rights of each, and provided that a number of gaging stations and mclcis beset 
up 10 measure the flow of water. See Pechanga Water Summaiy st 29, 
at <15, 

* Id, at 47 f’Wearo in complete ngroomentwith the Band.”). 

=‘;a; 
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response to the BIA Area Director’s recommendation, the Solicitor’s Office staled that “[l]he 
Department of Justice points out that where the Department of Defense is the beneficial holder of 
the right and refuses to have that right interfered with that the Untied States can bring tlic action 
only if we can demonstrate that the reserved right of the Indians is being jeopardized.”^’ Again, 
the Sacramento Area Director recommended that the Secretary of Interior demand that the 
Justice Department stop groundwater pumping until it was proved that the pumping had not 
alTecled the groundwater rights of the Indians?* It was not until January 26 , 1973 that funds 
were finally made available for United Stales Geological Services to undertake a water resources 
study of Pechniiga Reservation.’’ 


Given this clear history of the U.S. Government’s failure to protect the Band’s water 
rlglits, tlic Pcchaiiga Band, and several other California tribes in similar circumstances, 
successfully sued the federal government in the Indian Claims Conunission for, among otlter 
things, its feilurc to protect and preserve the plaintiffe’ reserved water rights from non-Iudiaii 
imerftrenee, fifilure to provide or mamtaiu necessary reservation irrigation systems, and the 
improper taking of aboriginal water ri^its. The case was settled in 1993 wlicn six of the Tribes, 
including Pechango, accepted $7,500,000.00 in settlement of die peudiug claims. 
Notwithstanding the pt^ment of this claim in satisfaction of these breaches of trust, since 1993, 
the government has continued to breach its trust obligation to the Band by failing to protect and 
preserve the plaintiffs’ reserved water rights from non-Indian interference and by failing to 
provide necessaiy water to the Pechanga Reservation. In other words, the government has not 
protected the Band’s water rights despite its admitted failure to do so. 


This failure has now been compounded by the feet that since 1 993, tlicre lias been 
tremendous population growth in the area. Accordingly, significant additional non-Jndion 
diversiona and groundwater pumping from the Band’s water resources has damaged the primary 
aquifer that would otherwise help serve the water needs of the Reservation. In particular, 
continuous over-pumping beyond the yearly safe yield by non-Indian parties has damaged the 
aquifer and severely limited the amount of water the Band can no w pump itself to serve the 
purposes of the Reservation. As a result, the Band has had to enter into a series of agreements on 
its own, without the assistance of the United States, to secure an adequate water simply for the 
Pccitanga liomeland but is still short of fulfilling the purposes of the Reservation.'' 


The aggregate sum of the potential exposure and liability of the United States stretches 
into the hundreds of millions for these claims. Nevertheless, the Band conservatively estimates 
that these claims could result in a potential recovery in excess of $72 million. 


at 49 (’’Why does die burdca of proof rest with the Tndiaa people wlicii it is the trustee’s obligetiuu to 
piolect these righlsT"). 

’’jrf. at 32. 

^ For instance, in 2006, tile Bond ctilercd inlo Iltc Groundwatet Managcmctil Agrceniciil with RCWD to 
provide for masasemont ofthe Wolf Valley Water Basin and in 2007 the Band entered into the Recycled Water 
Agreement with Eastern Municipal Water District to provide for I.OOO AF Y of recycled water to the tiaad. 
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2. A claim for the water ihe Band is dvine uo under tlic FoUbrook 
adjudication decree 

Despite the government’s failure to adequately represent the Band's interest in the 
Fallbrook adjudication and its failure to fully quantify and deliver water to the Pechanga 
■Reservation, the Band has “paper" water rights under the final Fatlbwok Decree, in IJ 41 
(November, S 1962), which broame part of the final decree, the court held that Pechanga, and 
other nearby Tribes, had a federally reserved water tight on their respective reservations. 
Specifically, the Court decreed that Pechanga liad a “prima facie” entitleniEiit to approximately 
4,994 octe-feet of water per year for the Pechanga Reservation. Despite this legal entitlement, 
the Band has not received their entitlement in the form of actual water. 

Under the proposed settlement, the Band will he waiving all of the claims described 
above against the United States to the lands described in IJ 4 1 , The Band is also waiving claims 
for additional acreage that was not part of the Reservation at the lime of IJ 41 . As a result, the 
Band is giving up the right to adju^cate its water rights for the additional land, rights tliat would 
eqtmie to a similar “prima fecie” entitlement as IJ 41. Accordingly, the Tribal 'Water Right could 
potentially be more than twice the 4,994 AFT for which the Band is settling under the proposed 
settlement. The Band estimales that the value of these claims to water rights for the addltioual 
land being included in the Settlement is S45-50 million. 

C. The Band’s Waivers against the United States 

As part of the settlement, and subject to the retention of claims, the Pechanga Settlement 
Agreement and the legislation provide that the parties agree to waive their re^ective claims to 
water rights, claims to injuries to water rights, and claims to subsidence damage. 

Tile Pcclumga Settlement Agreement fiirtlicr provides tliat the Band will not seek 
enforcement of the Tribal Water Right as long as fte Pechanga Settlement Agreement, including 
any of its Exhibits, remains in force and ciTect. 'With respect to its claims against the United 
Stales, subject to the retention of tights, the Band is waiving the following claims: 

(1) all claims against the United Slates, its agencies, or employees relating to 
claims for water rights in or water of the Santa Margarita River Watershed 
or any other river systems outside of tlie Santa Margarita River Watershed 
that the United States acting in its capacity as trustee for the Band 
asserted, or could have as.serted, in any proceeding, including but not 
limited to Fallbrouk: 

(2) all claims against the United States, its agencies, or employees relating to 
damages, losses, or injuries to water, water rights, land, or natural 
resources due to loss of water or water rights (including but not limited to 
dnrat^es, losses or injuries to iiunting, fishing, gathering or cultural rights 
due to loss of water or water rights; claims relating to ititcrfcrcnce with, 
diversion or taking of water or water rights; or claims relating to failure to 
protect, acquire, replace, or develop water, water rights or water 
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inlrastruciure) in the Santa Margarita River Waterslied that firat accrued at 
any time up to and including June 30, 2009; 

(3) all claims against the United States, its agencies, or employees relating to 
the pending litigation of claims relating to tlic Band’s water rights in 
Fallbrook ttnd 

(4) all claims against the United States, its agencies, or employees relating to 
the negotiation, execution or the adoption of tlie Pcclinnga Settlement 
Agreement, exhibits tlicroto, or the Act. 

Thus, in exchange for the benefits received in the Pechanga Settlement Agrocment and 
the Pechanga Water Rights Settlement Act, the Pechanga Scttlcmcui Agreement represents a 
complete replacement of, snhstitntion for, and full satisfaction of, all the claims by Pechanga and 
the United States on behalf of Pechanga and allotees as set forth above. 

U. BreakdownofFederal Coiitrihii tioii 

In exchange for the Band's waivers against the United Slates and in recognition of the 
United Stales programmatic responsibility to the Band, tlic total Federal contribution as 
authorized by the S. i 21 9 is 140, 1 92,000. The Federal contrihution is comprised of 4 major 
components; 


1. Pechanga Recycled Water Infrastructure— 12.500.0 00. 

Section 1 1(a)(1) and Section S(c) provide that funds from the Pechanga Recycled Water 
Infrastructure Account will be used to pay for the Storage Pond ($2,500,000), as are necessary 
under the Recycled Water Infi-astructure Agreement to fulfill Pechanga’s obligations to provide 
RCWD with a share of Pechanga’s re eye led water which Pechanga receives pursuant to the 
Recycled Water Agreement with EMWD. 

Tire version of the hill that was introduced in the 111'’' Congress provided for 36,960,000 
for the Pechanga Recycled Water Infrastructure Account, which included 32,50[),000 to pay for 
the storage ponds and $4,460,000 to pay for the Demineralization and Brine Disposal Project. 
Based on fiirthcr discussions with the Administration however, llie Band agreed to revise the 
structure of the settlement accounts such that there is a separate account for recycled water 
inffastiucture (the storage ponds) und a separate account for water quality (groundwater 
desalination activities) whereby the funds are distributed to the Band who then provides 
appropriate ftinds to RCWD in connection with their contribution to both of these efforts. 

2, Pechanga ESAA Delivery Canacitv-.$23 .000.0 DO. 

Section 1 1 (a)(2) and Section 8(d) provide that funds from tlie Pechanga ESAA Delivery 
Capacity Account will be used to pay for Interim Capacity ($ 1 ,000,000) and Permanent Capacity 
(S22,000,000) in accordance with the ESAA Capacity Agreement in order for RCWD to provide 
the requisite capacity to deliver groundwater and ESAA water to Pechanga. 
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To fulfill Pcchnnga’a full entitlement of 4,994 AFY, Peehanga will need the Wolf Valley 
Basin groundwater and MWD imported potable water. In order to receive delivery of MWD 
imported potable, the MWD water would need to be delivered to Pechanga through offsite 
conveyance capacity. Available import delivery capacity in the region is limited, and thus posed 
a challenge. Howcvcif, tlic parties were able to negotiate tlic ESAA Capsicity Agreement such 
that RCWD will ensure that requisite capacity exists in RCWD’s system to deliver Wolf Valley 
ground water and MWD imported water to Pechanga. Together, the Interim Capacity and 
Permanent Capacity fimds will finance the necessary RCWD conveyance oapaoity. If RCWD is 
unable to ensure tliat there is sufficient capacity for groundwater and IvTO'D deliveries to 
Pechanga, the Settlement Act provides that the funds in the ESAA Delivery Capacity Account 
shall be available to Pechanga to find alternative capacity. In the event that RCWD is unable to 
provide sufficient capacity, Pechanga would be forced to build its own in&astmcture to deliver 
die imported water. Such infrastructure costs would total $23,000,000, wltich is why the funds in 
tlie Pechanga ESAA Delivery Capacity Account were increased fitiin $17,900,000 (the amount in 
the 111"’ Congress bill) to $23,000,000. 

3, Pechanea Water Fund— S12.232.000. 

Section i 1(a)(3) of the Act authorizes an appropiiatian of $ 12,232,000 for deposit in the 
Pechanga Water Fund Account. In accordance with Section 9(d)(3)(D) of the Act, the Pechanga 
Water Fund Account will be used for: (1) payment of Ihe EMWD Connection Fee 
(approximately $332,000); (2) paynicnt of the MWD Connection Fee (approximately 
$1 ,900,000); and (3) any expenses, charges or fees incurred by Pechanga in connection with the 
delivery or use of water pursuant to the Settlement Agreement. 

In order to receive MWD water tliere ate certain fees associated with connection to 
EMWD and MWD, in addition to the cost of the expensive MWD water. Hence, the Pechanga 
Water Fund AcoounL provides the funds necessary for Pechanga to receive MWD water. Those 
fees are as follows: 


a. EMWD Cnnnecrinn Fee 

The EMWD Connection Fee, approximately $332,000, will be paid to EMWD as an in- 
lieu payment instead of standby charges which normally would he collected on an annual basis 
through the owner's property tax bill. Rather than have any fees that could be considered a lax 
on Pechanga, EMWD has agreed to a one-time payment by Peelianga for coiuteotion to EMWD, 

b. MWD Connection Fee 

Similar to the EMWD Ctmncction Fee, MWD normally provides extension of their 
service through annexations. Rather than go through a normal aimexation because of tribal 
sovereignty concerns, however, the ESAA will be governed by the terms and conditions of the 
agreement such that Pechanga will contractually commit to adhere to rules and regulations 
applicable to its aclivitlos as a customer of EMWD and MWD but that additional terms and 
conditions vvill be included to avoid inftingement of Pechanga’s sovereignty whereby EMWD 
and MWD will have alternative means to exercise their responsibilities. Under the ESAA 
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Pcchanga has agreed to pay a one-time connection fee that amounts to approximately 
$1,500,000. 


c. Exnenses. Fees, and Charges Associated with MWD Renlacement 
>Miter 


As discussed above, as a result of the depletion of the Santa Margarita Basin water 
supply, Fechanga must obtain imparted water from MWD as a replacement for its water from the 
Santa Margarita Basin. The United States has a programmatic responsibility to ensure that 
Pechanga’s entitlement is fulfilled through replacement water, such as the MWD imported water, 
if existing water is unavailable.*' The Fechanga Water Fond provides a subsidy to bring down 
the cost of the expensive MWD imparted water. The Fechanga Water Fund will provide funds to 
cover 10% of the cost of MWD water. This percentage is much less than that provided in other 
Tribal water settlements. In comparison, the Arizona Water Settlement Tribes receive 58-60% of 
tlie cost for Central Arizona Project water, tlieir alternate water supply. Further, while the 
absolute cost of MWD water is siyiificautly higher than that in neighboring slates, the 
percentage to be provided by the Fechanga ^Wte^ Fund is significantly lower than comparable 
settlements in fiirther recognition of the unique economic times we are experiencing. 

The Band significantly reduced the amount of funds for the subsidy Horn the Senate 
version of the bill in the 1 1 1 Congress to the current bill before the Committee. The previous 
authorization for the Fechanga Water Fund Account was 125,3 82,000. Again, Fechanga 
recognizes that we are operating in difficult economic Limes and was thus willing to reduce tlijc 
subsidy authorization to address the Administralion’s concerns, however, the Band strongly 
believes that the Administration should subsirlize at least a portion of the cost of the expensive 
imported water that the Band is forced to use in place of la^ of ground water left available for 
its use locally. 


4. Pecharma Water Quality Account— $2.460.000. 

As discussed above, the Band agreed to create a separate account for water quality to 
fund groundwater desalination activities within the Wolf Valley Basin to address the 
Administration’s concern that funding under the Act be direedy appropriated to the Band, The 
Band and RCWD are both committed to reducing tlie levels of brine and salinity in the Wolf 
Valley Basin, especially ^veti tlie fact tliat itic imported water &om MWD has a higher salinity 
Icvd titan tlie groundwater in the Wolf Valley Basin. The Band and RCWD hove worked to 
provide recycled water mftastiuoture, as described moie fltlly in die Recycled Water 
fnftasmicturc Agreement, an cxliibit to the Settlement Agreement, which provides for 
dcsaltuafioii efforts and funding in the amount of $2,460,000. 


** i'cr example, the Gila Itiver Indian Co minunily Water Rights Settlement Act ofZOd't (Pub. L. 10S4S1) 
Included the Lower Colorado River Basiti Development Fund that providKl for a payment “to pay annually the fixed 
operation, irmintcoaucc, and replace mcul cliarges nssociated with the delivery of Central Arizona Project water held 
under tong-tenn coniiacts Ter use by Arizona Indian tribes (as defined in section 2 oftite Arizona Water Settlements 
Act) in accordance with clause 8(d)(iX l)(i) of the Repayment Slipolalien (as defined in section 2 of tlie Arizona 
Water Senlement Act)”. ,SecSec. 1cr7(a)C)(A). 
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IV. NON-fEDERAL CONTRIBUTION 

I’ecbanga is cogDizant that in addition la the Federal conlribution, the non-Fcdecal 
contribution to an Indian water settlement siiould be pieportionate to tlie benefits received by the 
iion-Fcdcral parties under the settlement The Band has insisted on suoli non-Federai 
contribution ftom non-Indian parties througiiout the negotiations for this settlement and 
succcssfiilly obtained, with the support and assistance of the Federal Negotiation Team, 
substantia] non-Fedeiai contributions to the settlement. 

For purposes of the Committee’s understanding, we outline each of the non-Federal 
contributiQns to the settlement, including Pechanga’s own contribution to the settlement. 

A. RCWD Contribution 

As discussed above, Ihe Pechanga Settlement Agreement is a carefully structured 
scltlcmenl with the United States, RCWD and EMWD. Substantial eflbrts were made by all 
parties in order to reach settlement. One of the largest issues of contention during negotiations 
was the allocation of tire groundwater b the Wolf Valley Basin. Tire previous Groundwater 
Management Agreement allocated 50% of the water to caclt party. For Pechanga, it was 
absolutely critical that the Settlement Agreement provide the Band rvith the majority of the safe 
yield. Thus, RCWD agreed to allocale an additional 25% of the Wolf Valley Basin to Pechanga 
as part of the seltlemenL Additionally, RCWD will wheel the MWD water under the ESAA to 
Pechanga m perpetuity and RCWD agrees to provide dcsalbation and brine disposal for water 
utilized in tlic Wolf Valley, wliich will improve groundwater quality in tlie Wolf Wtlley Basin for 
both RCWD and Pechanga. RCWD’s contribution to the Pechanga Settlement Agreement, 
therefore, mvolves more than a foregomg of its assertiun of water rights, but, rather, involves the 
implementation of a partnership to utilize, convey and improve the quality of both local and 
imported water for both RCWD and Pechanga, 

The monetaiy quantification ofRCt^TD’s contribution, measured exclusively upon its 
agreement lo forego the right to 25% of groundwater in the Wolf Valley Basb, has been 
calculated at 533,630,332. This calculation assumes that 25% of the Wolf Valley Basin equals 
525 acre feet per year, one-fourth of the agreed upon amount of the safe yield in the Wolf Valley 
Basin. It Rirthcr assumes that RCWD’s contribution will be equal to lire rate it must pay for 
MWD wmer (ns rcplncemcnt for its share of groundwater from the Wolf Valley Basin), inflated at 
3% per year, and on effective earnings rate on tlie amount expended of 3.5%. Utilizing these 
assumptions, the present value of RCWD’s contribution is $33,630,332. 

B. Pechanga Cnntributinn 

As widi many otliec Indian water rlglits settlements, tlie Pechanga Water Fund Account 
provides for a subsidy payment that partially fulfills the United States’ programmatic 
responsibility to provide Pechanga with replacement water. 

The Peclianga Water Fund Account amount was developed using the following financial 
assumptions; 
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< The Accouni is to be used to partially subsidize the cost of MWD water to reduce 
the cost of titc water tisitts interest earned by the account, 

• The Account will pay ten percent (10%) of tlie cost of the water and Pechanga 
will pay ninety percent (90%). 

• The cost of MWD water was projected based on the published rates for an acre- 
foot ofMWD Tier 2 Treated Water plus the EMWD charge of S127.80 in 2010, 
escalated at four percent (4%) per year thereafter. 

• TliD Account is projected to accrue interest at an average four percent (4%) rate of 
return, 

• The amount ofMWD water to be purchased each year was based on a ecnoral 
estimate of the projected water use in the proposed MWD service area that cannot 
be metftom other sotirces. 

Wliile most subsidy funds for Tribes provide funds that mil bring the cost of die 
imported water in line with local wafer, the Pechanga Wafer Settlement only seeks to subsidize 
10% ofMWD water such that Pechanga is bearing 90% of the cost of imported water. 

C. EMWD Contribution 

While the Band has not completely calculated EMWD’s contribution to the Settlemenl, 
EMWD’s coniiibiition is certainly proporlionalc to tlie benefits it will receive from the 
Settlement. Namely, tlic ES AA with MWD and EMWD is an absolutely critical component of 
the SetUement, witliout which it would be impossible to fulfill the Band’s water entitlements. 
Moreover, EMWD agreed to extend the term of the Recycled Water Agreement willi Pcclianga 
and allow Pechanga to sell its unused portion of recycled water to RCWD, both of which were 
necessary to effectively settle with RCWD. In return for lhe.so contributions, EMWD will 
receive $332,000 as Pcchonga’s conuccliou fee to EMWD (discussed in further detail above). 
This benefit to EMWD is ptoportiotiate to the efforts EMWD Iras made in securing the ES AA 
with MWD and the amendments to the Recyeled Water Agreement. 

». MWD Contribution 

Although MWD is not a party to the actual Settlemenl Agreement, MWD is a party to the 
ESAA, wliich as discussed above, is an exhibit to the Settlement Agreement The HSAA is 
essentially the coufinctual equivalent of an aimcxatioit to MWD and EMWD, with the Band’s 
sovereignty issues protected by contract in the ESAA. in 2009, Governor Schwarzenegger 
issued a State of Emergency for the State of California’s drought situation. In response, MWD 
issued a press release recogniang the severe water supply challenges in California. MWD’s 
press release further slated that MWD has taken a number of critical steps to address the drought, 
includiitg tiro reduction of water supplies to member agencies and mandatory water conservation. 
As a result of California’s drought and MWD's efforts to address these problems it is unlikely 
that MWD will be approving any annexations in the rear foture. 
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Accordingly, Ihe ESAA with MWD and EMWD, which laaa already been approved in 
principle by the MWD Board is cxlretnely importam, without such agreeraent it would be nearly 
impossible for Pcchanga to “aoncK” to MWD and receive water supplies to fulfill the Band’s 
water cntitlcsmeiits. Moreover, under the ESAA, Pechanga tvill become a customer of MWD just 
like any other customer, such that Pcchangn will be able to acquire water from MWD for its 
firturc water needs as tliosc needs chtaige. Therefore, as part of the Settlement and in order to 
fulfill the ESAA, MWD will receive £1 ,900,000 as a conucctiou fee from Pechangn to MWD. 

The value of becoming part ofMWD’s service area capable of receiving MWD water is 
invaluable and undoubtedly represents a propoitiouate contribution to the benefit, if any, MWD 
will receive. 

V. Couclusion 

As Dutlined above, the Band is settling its longstanding claims against the Uiu’ted States 
and other parlies, and is accepfing less svaler than it could otherwise obtain in e>: change for a 
commitment for the delivery of “wet” water in leplaceraenl for its “paper” water rights. Tlic 
Federal contribution is cornmansurate with the Federal government's luifiilfilled responsibilities 
with respect to the Bend's water rights and its liabilities relating tc the same. 

Chairwoman Cantwell and members of this Committee, in closing, 1 would like to thank 
the Committee for holding a hearing on this impo riant piece of legislation, 

The Chairwoman. Thank you, Mr. Chairman. 

Last on the list is Mr. Matthew Stone. Thank you very much for 
being here, Mr. Stone. We look forward to your testimony on this 
legislation. I think you are here to testify on S. 1219. 

STATEMENT OF MATTHEW G. STONE, GENERAL MANAGER, 
RANCHO CALIFORNIA WATER DISTRICT 

Mr. Stone. Yes, thank you very much, Chairwoman Cantwell. It 
is our pleasure to be here. I appreciate the members of the Com- 
mittee, the Vice Chair, for their attention to this matter. 

On behalf of Rancho California Water District, I appreciate the 
courtesy of being allowed to appear and just make some brief com- 
ments about pending legislation, S. 1219, which would authorize 
the settlement with the Pechanga Band of Luiseno Mission Indians 
and their water rights. 

As a neighbor and a cooperating party over the last almost a dec- 
ade now on water management, we are again happy to be here to 
support this. On behalf of the board, we appreciate Senator Boxer’s 
sponsorship of the bill and Senator Feinstein’s co-sponsorship and 
the committee’s willingness to consider the legislation. We will 
enter formal written comments into the record, but they will about 
as brief as these at this point. 

Rancho provides water supply, wastewater collection and treat- 
ment and water recycling services to a population of more than 
134,000 people in our service area. It is 160 square miles, and we 
have over 42,000 customers connected to our system. Our infra- 
structure network, which has been built out over the last several 
decades, has 960 miles of water mains, 41 storage reservoirs, Vail 
Dam and Vail Lake Reservoir, groundwater recharge facilities that 
have been developed to enhance the operation of the basin, and 47 
groundwater production wells. 
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We currently provide about 71,000 acre feet to our community, 
which is domestic, commercial, industrial and agricultural uses. We 
still have a very large agricultural component. 

Just over two years ago, I appeared before this committee to en- 
dorse efforts to authorize the settlement. Today, I return to again 
endorse this effort and to advise the committee of our interests in 
any final bill that can be enacted into law. As has been mentioned 
by Chairman Macarro, we have worked with the Pechanga Band, 
and will continue to work with them, since the last Congress to 
clarify the limited number of outstanding issues. I am happy to re- 
port to you today that we have made substantial progress on those, 
and we believe that these issues are close to resolution. 

We are also committed to working with the Administration as 
the bill goes forward to deal with any issues that are still out- 
standing from the Administration’s perspective. We hope to have 
these ready as the bill moves to markup for final action. 

Madam Chair, thank you again for the opportunity to appear be- 
fore you today. We look forward to providing the committee with 
any additional information that will help to expedite final consider- 
ation of this legislation. Again, we look forward to completing the 
agreement and further, to continue our partnership and coopera- 
tion with the Pechanga. Thank you. 

[The prepared statement of Mr. Stone follows:] 

Prepared Statement of Matthew G. Stone, General Manager, Rancho 
California Water District 

Good morning Chairman Cantwell and Vice Chair Barrasso and members of the 
Committee. On behalf of Rancho California Water District, thank you for the cour- 
tesy to appear before the committee to present our views on the pending legislation, 
S. 1219, a bill to authorize the Pechanga Band of Luiseho Mission Indians Water 
Rights Settlement Act. 

On behalf of RCWD’s Board of Directors, we deeply appreciate Senator Boxer’s 
sponsorship of this important legislation, and Senator Feinstein’s co-sponsorship, 
and the committee’s willingness to consider the legislation. 

In the interest of time, I request that my formal written testimony be entered into 
the record. I will summarize RCWD’s views on S. 1219. 

RCWD provides water supply, wastewater collection and treatment, and water re- 
cycling services to more than 134,000 people in a service area of 160 square miles 
with over 42,000 service connections. Our infrastructure network consists of 960 
miles of water mains, 41 storage reservoirs, Vail Dam and Vail Lake reservoir, 
groundwater recharge facilities, and 47 groundwater wells. Currently we provide 
71,300 acre feet of water for domestic, commercial, industrial, agricultural and land- 
scape uses. 

Just over two years ago, I appeared before the committee to endorse efforts to au- 
thorize a water rights settlement agreement. Today, I return to endorse this effort 
and to advise the committee of our interests in any final bill that can be enacted 
into law. 

Since 2010, RCWD has worked with the Pechanga Band to clarify a limited num- 
ber of outstanding issues. The key issues, we believe, are close to resolution. We 
hope to have these ready as the bill moves to markup. 

Chairman Cantwell, thank you again for the opportunity to appear before you 
today. We look forward to providing the committee with any additional information 
that will help to expedite final consideration of this important legislation. 

The Chairwoman. Thank you, Mr. Stone. Thank you for your 
testimony today and your continued hard work on this legislation. 

I am going to go back to you, Assistant Secretary Washburn, on 
a couple of these bills. On the S. 1447, the original settlements that 
were in that legislation had the Bureau of Reclamation as the lead 
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agency in a number of the infrastructure projects. Can you provide 
the committee with an update on how these settlements are being 
implemented and the progress on the infrastructure and how that 
is working out with Rec taking the lead? 

Mr. Washburn. Well, they are underway. These settlements, 
these water rights settlements often cost tens of millions of dollars 
and they take a decade or more to complete. So we have made sub- 
stantial progress on the Navajo-Gallup settlement. That one is 
coming along very well. The Aamodt and the Taos settlements are 
probably, well, they are newer, so we haven’t quite gotten as far 
along. But they seem to be progressing. 

We are working well with all the parties and the Bureau of In- 
dian Affairs and the Bureau of Reclamation, of course, work very 
well together. The Bureau of Reclamation is, well, they are engi- 
neers, mostly, and they are very good. We enjoy working with 
them, and they do a lot of work in this space. They do a lot of work 
on Indian water rights settlements, and they are very accomplished 
and capable. 

So we feel like things are proceeding nicely on all three of those 
settlements. 

The Chairwoman. Okay, well, part of that would be moving 
some of the money around for wildlife and cultural resource protec- 
tions. Can you tell us about how those funds would be used? 

Mr. Washburn. Sure. One of the things, I gather that there was 
a typo in the New Mexico Water Rights Settlement bill, one of 
those bills that sort of reversed the amount of the money that we 
use for fish and wildlife resources and cultural resources protec- 
tion. So one of these bills would correct that, the way we do it more 
commonly in water rights settlements. So we are happy to, that is 
an improvement. It changes things back to the way it should have 
been written in the first place. And those are very important parts 
of water rights settlements. But we do limit the amount of money 
in these settlements that can be used for each of those important 
purposes. So this bill would make an impovement in that respect. 

The Chairwoman. Okay. Then on the Pechanga settlement, it 
states that allotted lands within the reservation included just and 
equitable allocation for the water resources. So if it is enacted, how 
will the Department ensure that the allottees actually get that just 
and equitable allocation? 

Mr. Washburn. That is one of the remaining issues and one of 
the things that we have addressed to some degree already with the 
Pechanga Band. But one of the concerns that we continue to have, 
there are 112 trust allotments on the reservation, totaling more 
than 1,100 acres of land. And individual Indian allottees are also 
entitled to a portion of the tribal water rights for irrigation pur- 
poses. So that is one of the things that we need to get resolved to 
get this bill to a place where we can be supportive of it. Because 
it needs to address those very real issues. 

The Chairwoman. That has not been part of another previous 
water settlement? There is not a structure for the allottees? 

Mr. Washburn. Well, I think it has varied. We certainly have 
the same trust responsibility to allottees in many respects that we 
have to Indian tribes. We have a responsibility to take care of them 
as well. Honestly, those issues have come to the surface in more 
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recent years. They were ignored in earlier water settlements, and 
we have gotten much better about trying to get those issues re- 
solved in water rights settlements. That is an active conversation 
as to this settlement. 

The Chairwoman. So it is an issue of difficulty, or it is a dif- 
ficulty of administering it? 

Mr. Washburn. I am not sure. I am not down in the weeds on 
the actual negotiations. But it is important to us to make sure that 
we have taken care of the allottees’ interests when we settle the 
water rights. Otherwise, we have left unfinished business, and we 
don’t want to leave unfinished business. 

The Chairwoman. Mr. Stone or Chairman Macarro, do you have 
any thoughts on that? 

Mr. Macarro. Yes, I will attempt to answer that. The settlement 
shouldn’t affect their rights at all, the rights of allottees. As you 
know, the status of allotted land held by former tribal members, to 
say the least, is complicated. The status of allotment protections to 
allottees are set forth in provisions relating to the required water 
code, which is in place. We have a water code and it is in place. 
We don’t think that there will be a net effect on the impact of 
allottees and their water rights. 

We are glad of the due diligence that the Secretary is engaging 
in, that it is being done and is being done across the board. How- 
ever, as far as it goes on our reservation, we don’t see any net 
change really in terms of what the outcome is. Insofar as there is 
a right that exists, the right is a paper right until the wet water 
right becomes real. We actually think that overall, the tribal right 
as well as the allottee right, is being perfected. That is a benefit 
that doesn’t exist to allottees right now as well. There is a huge 
improvement that accrues to allottees as a result of the tribe get- 
ting its water right put into place, and getting that wet right per- 
fected. 

The Chairwoman. Assistant Secretary Washburn, back to the 
settlement issue and funding. Has the Department of Interior ever 
not funded a settlement that has been passed by Congress? 

Mr. Washburn. No, I don’t believe so. You are the boss, if you 
settle a water rights claim, whether we support it or not, we follow 
the law. So money has to be found and that sort of thing. The Con- 
gress, though, are the ones who ultimately holds our trust respon- 
sibility. You define what our trust responsibility means in any 
given case. If you find that, we will meet it. 

The Chairwoman. So how were some of those settled in the 
past? 

Mr. Washburn. You mean with regard to allottees? 

The Chairwoman. Yes. 

Mr. Washburn. Well, let me say this. It is an issue that we can 
address, there are general laws that apply. So it is something that 
we can address. Part of the issue is just making sure that these, 
there are much smaller claims to water rights. So you don’t want 
to settle all the biggest claim and then fail to settle the small ones, 
because the smaller ones then may never get settled. 

The Chairwoman. This is the Indian Lands claim and settle- 
ment? 
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Mr. Washburn. Indian water rights settlements. Yes, so you 
have, the trihe has its own claim and the allottees have claims to 
the water as well. For interest of finality, we would like to get all 
of it settled all in one fell swoop when we possibly can, so that we 
are tying up all the loose ends. Because the small loose ends don’t 
have the political juice to get something done the way that the 
tribe does and the water districts and that sort of thing. 

So we would like to get all of the issues settled in one case. 

The Chairwoman. Which is what we have been striving for here 
with the Spokane settlement agreement and what you are striving 
for with others as well. How has the Department funded some of 
these in the past, like the Missouri River Tribes or some of the 
other settlements? 

Mr. Washburn. Well, they have been funded in different ways. 
Sometimes they come out of the regular Indian Affairs budget over 
a course of years. I have to say, that is perhaps my least happy 
outcome, because it means I am taking money from one tribe to 
apply to help other tribes. That is not the ideal circumstance, be- 
cause it means that other Indian people are going to pay to take 
care of a different group of Indian people. 

So we have always looked for creative ways to settle these that 
don’t necessarily just come out of the Indian Affairs budget. This 
is a commitment of the United States, and we have ongoing com- 
mitments to each of the tribes. They don’t give me the power over 
the purse, or the Treasury and other agencies. But we always like 
to see joint contributions across the Federal Government to these 
kinds of settlements. 

The Chairwoman. You are certainly committed to finding the re- 
sources for this settlement. 

Mr. Washburn. I am as committed as you are. 

The Chairwoman. Thank you. 

Okay, well, I think that is all the questions I have. I know my 
colleagues may have some questions, so we will leave the record 
open on all three of these bills. I thank all the witnesses for being 
here, including you, Mrs. Wynecoop. Thank you for traveling all the 
way from the Pacific Northwest and for your ability to give us a 
sense of history on this issue as it relates to the Spokane Tribe in 
the Pacific Northwest. 

Again, thank you. Secretary Washburn, for your diligence and 
your team, everybody that is here on all these issues. We are ad- 
journed. 

[Whereupon, at 3:20 p.m., the Committee was adjourned.] 
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Prepared Statement of Hon. Ernesto C. Luhan, Governor, Taos Pueblo 


S. 1447 

Honorable Chairwoman Maria Cantwell, Vice Chairman Jobi Banasso, and Members of 
Iho Commitfee: 

My name is Ernesto C. Luhan. I am Governor of Taos Pueblo. 

Tiie Taos Pueblo Indian Water Ri^ils Seltleraeiil Act was signed into law by President 
Obaiua iu December 201 0 as Title V of Public Law 111-291. The Settlement Agreement 
between Taos Pueblo, the Slate of New Mexico, the Taos Valley Acequia Association 
and 54 member acequias, the Town of Taos, the 12 Taos area. Mutual Domestic Water 
Consumers Associations, and die El Prado Water and Sanitation District approved by the 
Settlement Act was fliereafter conformed to tlte Act and signed for the United States by 
the Secretary of the Interior and by Taos Pueblo in December 2012. 

With the enactment of the Settlement Ael, the confonuation of the Settlement Agreement, 
and the signing of the conformed Settlement Agreement, Taos Pueblo, the United States 
and the other settlement parties have met three of the seven conditions precedent to the 
Seltlemenl Agreement and Act becoming final and enforceable. Significant progress has 
been made on the lemainii^ conditions precedent — Congressional appropriations. State 
of New Mexico appropriations. State water leasing statute amendment, and the Partial 
Final Decree setting forth the Pueblo’s water rights. 

The technical corrections to our Settlement Act in S. 1747 now pending before this 
Committee are; 

1 . To clarify that the word “construed on" in Section 5D5(f)(l) of the 
Settlement Act and Article 9,6.1 of the Settlement A^ement includes reconstruction, 
replacement, rehabilitation or repair as well as new construction of itiigadon 
infiastructure and other water or wastewater infrastructure. 

2. To delete unnecessary authorization dates for (he mandatory 
appropriations in the Settlement Act, 

We are asking for this Committee’s support of S. 1447 as it will greatly facilitate the 
implementation of our settlement. 

1. Clarify the Meaning of “ConsfructLon” in the Early Money Provision; 

Taos Pueblo, the place of the Red WUows, is a National Historic Landmark 
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and was designated a World Heritage Site in recognition of oui enduring living culture. 
Ourpeople have lived in the Taos Valley since lime immemorial. 

As the first users of the Taos Valley’s water resources, we constructed irrigation systems 
many centuries ago that are still in use today. The traditional earthen ditches that 
comprise our system are a core element of our cultural practices. They are the means by 
which we emrendy irrigate approjdmately 2,322.45 acres of the Pueblo's 5,712.78 
Historically Irrigated Acreage. Importantly, not much more farmland can be irrigated 
because there is no way to convey water to more fields without extensive construction 
consisting of repair and rehabilitation of this traditional in&asmicture. 

The Bureau of Indian Affairs, in its capacity as tlie federal trustee, has not done any 
repairs of significance to our irrigation Lifrastructure in decades. In 2000, c. joint 
investigation report by tlie Bureau of Indian Affairs and the Bureau of Reclamation 
identified a serious need for the rehabilitation and repair of Pueblo irrigation 
infrastructure. The findings of this report were based heavily on investigation of 
infrastructure on Taos Pueblo. 

For these reasons, one of the important purposes for the $15 million of “early money”- — ■ 
money available upon appropriation — in our settlement is to allow the Pueblo to 
reconstruct, rehabilitate, repair and replace dilapidated irrigation structures. Tliis purpose 
is closely related to another purpose of early money; acquisition and retirement of junior 
non-Indian water rights. The Settlement Agreement specifically provides that“As a goal 
of this settlement and in accordance with Article 5. 1. 1 .2, ‘ the Pueblo will seek to expand 
the exercise of its HI A [historically irrigated acreage] Right to an amount at least 
sufficient to irrigate three thousand (3,000) acres as of the Enforcement Date’* 

(Settlement Agreement Article 8.6. 1 ). In order to meet this key .settlement goal of 
increasing our historically irrigated acres aorually under irrigation &om 2,322.45 acres to 
3,000 acres by the Enforcement Date, the Pueblo needs early money not only to acquire 
and retire non-Indian rights but also for construction on the traditional earthen ditches 
that ore the meansofirrigBling the se3,OOOacresL 

Because the Settlement Act uses the word “construction” in describing the water and 
wastewater infrastructure work for which early money can be used, the Administration 
has taken the position that the Pueblo cannot use early money for irrigation ditch 
rehabilitation, repair, replacement, or recons [ruction. The only exception the 
Administration has made is for ditches tliat bring water to the Buffalo Pasture, on the 
grounds that the Buffalo Pasture Recharge Project is a purpose for which Section 
505(1)(1) authorizes the use of early money. 


1 Article 5. 1.1. 2 of tlie Settlement Agreement provides that the Pueblo will initially limit 
the exercise of its historically irrigated acreage right for 5,712.78 acres to the recently 
irrigated acreage level of 2,322.43, and sets out how the Pueblo will increase the use of 
this right as non-Indiart irrigation water use is reduced by the Pueblo buying those rights 
or circumstances such as abandonment of a water right by a non-Indian user. 
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The Admintstration’s exaisedingly nanow iaterpi’etation of tlie word “construction” poses 
an ucnecessaiy hardship on the Pueblo and threatens to prevent us from meeting the 
sctdcjneirt goal of actually irrigating 3 ,000 of out historically irrigated acres by the 
Enforcement Dale. Such a li mi tod purpose was never intended by the Pueblo or 
Congress. Many of our farmlands — including a substairtial portion of lands that can be 
brought back into production as part of tlie initial 3,000-acre settlement goal — are on 
ditdics that do not serve the Buffalo Pasture. Sections of many of these ditches are in dire 
need of repair, reconstruction, replacement, or rehabilitation. This was a major reason we 
insisted that the allowed uses of early money include construction on irrigation 
iiifiastructure, not just for plonning and design. 

All of the irrigation infVastmcture consituction plormed and discussed witli the federal 
Administration and Congressional delegation over the many years of the settlement 
negotiation and authorization involve.s our traditional earthen Pueblo ditches. In the 
context of traditional Pueblo irrigation systems, construction wotk is obviously not about 
construction of new ditches— it is about tlie recMnslruetion, replacement, repair and 
rehabilitation of these traditional ditches. 

Similarly, most of the work urgently needed cm our drinking water inftsstructure involves 
reconstruction, replacement, rehabilitation or repair of existing aging infrastructure, not 
new construction. For example, wc will need an early money distribution to replace the 
south side water storage tank. A recently completed inspection confirmed tliat this tank 
is in dire need of replacement due to extensive corrosion. Wc fear that it may collapse 
because the supports arc severely corroded. This is an emergency. Additionally, one of 
the Pueblo’s four municipal wells needs to be replaced prior to the Enforcement Date due 
to poor production. Yet, the Administration’s overly narrow interpretation of the word 
“construction” in Section 50S(f)(l) could preclude the release of early money to the 
Pueblo that Congress intended to be available for such urgently needed reconslruclion. 

The technical carrectian in S. 1447 would fiicilitate pving Congress’ intended effect to 
the word “construction” in Section 505(f)(1). As we have said in correspondenoc to 
Bureau of Reclamation Commissioner Michael Connor, it would be a terrible irony for 
tlie Administration not to support this technical correction when our settlement has been 
lauded by Administrations past and present as a model for Indian water rights 
settlemeails. One of the reasons our settlement is touted as a model is that it avoids the 
cost and environmental damage of constructing reservoirs and major new surface water 
mftastructurc, and it does this in part by allowing early reconstruction of existing 
irrigation facilities in exchange for the Pueblo's forbearance on the full exercise of its 
senior water riglits. 

Taos Pueblo respectfully submits that the Administration is mistaken when it 
characterizes this technical correction os “expanding" the purposes of early money on 
page 3 of its testimony. It bears emphasis that this is tmly a technical correction, nor a 
change in the deal we negotiated. In all of our negotiations with the Administration and 
throughout the Congressional process, we were never asked to give up the use of early 
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money for in&astnioture reliabilitalioii, repair, replacement, or reconstruction. We were 
assured that the word “construoliou” included reconstruction, replacement, rehabilitation 
aid repair and liiat it was not necessary for Congress to repeat “reconstruction, 
replacement, rehabilitation and rqiair” in Section 505(f)(1) because these concepts were 
dearly captured in (he word “construction” and the cross reference to section SOSCa) in 
Section 505(f)(1). The technical conection would honor this understanding and would he 
consistent with the common sense interpretation of the meaning of “construction” in the 
context of traditional Pueblo ditch systems and a^ng drinking water infrastructure on 
Puebla lands. 

2. Delete Unnecessary Authorization Dates; 

The amendment to Sections 509(c)(1)(A) and 509(c)(2)(A)(i), which provide for 
mundatory appropriations to the settlement funding accounts, are intended to eliminate 
possible confusion about the meaning of tl»e phrase "for the period of fiscal years 20 H 
through 2016.” As noted in the sponsors’ summary, there is no need for any 
authorization dates for the mandatory appropriations because these funds remain 
a^’ailable until expended. 

The Administration stated in its testimony (on page 3) that it “is still analyzing this 
amendment but believes that the changes in indexing will have impacts on the Treasury 
and could trigger mandatory offset requirements.” The Administration’s concern arises 
from its interpretation of the amendment to Section 509(c)(l )(A) as a proposed change to 
the inflation indexing authorized by the Settlement Act The Administration 
reads Section 509(c)(1)(A) of the Act to make the mandatory appropriations 
subject to indexing “only between fiscal years 201 1 and 2016.” Consequently, the 
Administration believes that “S.1447 would remove the time limitations for indexing." 

The Pueblo respectfiilly submits that the Settlement Act provides for inflation 
adjustments from the base year 2007 and does not state an end year. Specifically, Section 
501(c)(1)(A) appropriates “550,000,000, as adjusted by such amounts as may he required 
due 10 increases since April 1, 2007, m constructions costs, as indicated by the 
engineering cost indices applicable to the types of construction or rehabilitation 
involved.” Put simply, the amount of the inflalioin adjustment authorized is tlic amount of 
percentage change intlte mflation index from April 1, 2007 to MaichSl, 2017 (the 
Expiraliou Dale of the Settlement Act authorizations and the date by which the 
Enforcement Data must occur). 

The Pueblo negotiated with tlie Administralion for Its support of inflation indexing of 
the seUlement fund from the base year 2007 until the funds become available to the 
Pueblo in exchange for the reduction sought hy the Administration in the amount of 
eariy money from $25 million in the bill as introduced to 515 million in the bill as 
enacted. The technical correction would recognize the phrase "for the period of fiscal 
years 2011 tluoiigli 20IC” in Section 509(c)(1)(A) for what it must be: an unintended 
relic of the discretionary appropriation authorization that was in the bill unul late in 
the session when the bill was amended to make a portion of the funding mandatory. 
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The Pueblo strongly disagrees with the Administration’s comment (hat the Settlement 
Fund 'Svill already be able to earn interest begmning not later than 2017, which will 
help maintain the purchasing power of the funds provided and make indexing less 
necessary." The fact that the Secretary of the Interior is ohiigoted to invest Tribal trust 
funds, including the Pueblo’s settlement fiind, does not compensate tlie Pueblo for the 
loss of any portion of the intended inflation adjustment prior to 201 7. 

The Administration’s unfortunate reading of Section 509(c)(1)(A) to change the base 
year of inflation adjustment ftoiri 2007 to fiscal year 2011 and to cutoff die inflation 
adjustment prematurely at fiscal year 2010— in the Administration’s still ongoing 
analysis — illustrates die need for the lecluiical correction. The oorroction will ensure 
that mandatory appropriations are provided through the Expiradon Date in an amount 
that reflects inflation flom die base year 2007 on the initial $50 million mandatory 
appropriation. 

I thank Chairwoman Maria Cantwell, Vice Chairman John Bairasso, Senator Udall, and 
members of the CommittEc for the honor and privilege to provide this testimony. I also 
give thanks for the spiritual guidance I have received, and the support and advice of our 
Tribal Council. We ask that you be spiritually guided to make the right decisions on this 
bill and others that affect the lives and future of the Taos Pueblo people. 
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Prepared Statement of Hon. Ben Shelly, President, Navajo Nation 


Dcstf Msdsm Qiaiiwoinm rikI Mt. Wce Chaicman; 

I to tilt support of tbs Nwsjo Nation for prtwisions lit S. 1447, r bill to cvilat 

tcchniciJ i^ouKsdotB to certain Native AniedcHS water aglia settfcajtcnls ni tile Sate of New 
Mnaco, and for otfeer jtisrpows, ThoNjrtap mges Coagtsas t3> adppt Section 4 ef 1^, 
’rfwdb inettases iftiihoosatkin foe ci^tiacai te^ferecs ort tile Nevap-GaUHO IJ^Rtcr Supply 
Ibn^ect (Nt ftota titc cunwm 3t% of tliB votaf projea cost to 4% of tSti: Wital piojcei wsl. 
Section 4 correct a cleckai cfror iti foe Otitnibus Public Lnotl Mtutagentent Act of 2009^ Thin 
X Part KI (Ifoblic law 1 1 1 -11), that has caused a significant siioicfaU in available funds to protect 
and prcswivc important culniml lesoutcCJ! nloog the NGWSP route. 

The NGWSP will bring greatly needed water to the Navajn Nation coiurcuitlidcs. Yet, foia project^ 
which encompasses 280 miles of laege diameter pipeline and a 400-foot right of way, will also 
disturb ratiifs thsn 13,000 acres of iacd W argiiabfy the most arcllacolcgiiailly sensirive region in 
Nm:th America, Sa‘,umty percent of rids land IS Navajo Nadon Trust Land, and we Isebcvc s Erotlgiy 
that the cSiMnstsri aicbacido^cai sites, inctudinganciens buns) gr.auods, along tlie route snusc 

he foiodled ptopcslyccd rcspeotfolly. 


The cuttent biu%et constrainLs for coltoad rcsouices arc already affcechg die project design. PoT 
instance, the contractor has been forced to modify its research design suoli that many prehistoriS 
middetst ntid other areas where we would mtpcct to find human remains cannot be sampled. 
When doiCWfld in advance of foe eobSClcucrion team, berials can be moved rcapcctfelly nr the 
ptojeer route eon bo adjusted. Wc eapeet thw as a rcsuii of the current budget coastnikita on 
cultural rtaoutwa and foe litnioitjons for advjnec work, the cooBtiraeistHj tcanriB will likdy 
etteouafe? bwifats and bo fijtcod to stop foiut work, ceuaing iintcW driays and addktonal coats to 
the ovetdJ project. S. 1447, wbea jxuaod, wSl help eossre foe aadCBt Isfoab iocMcd akmg fo* 
pipeline wifi be bandied respcct&lly *s requkod by foe Nas;^ Naiijoa iWky for the ^teedeti of 
jrthchaa't Husnan KcESiij^ s(id IfooctEty Items and the Narive Anscdcan Craws 

Frotcctkffi aod RqKmforioa Act avi foar archacolt^cfll sfos ara identified and prelected *t 
nniuired by foe Natfonal flistoricPtcsattvalfon Act. 

CompleOi^ foe NC WSP in hi eirpedited trianDcf is of past importance to foe Navajo Narion and 
to foe Uaitod Slates Department of foe Ijiteriot, which has dca^toaWd this project as it* top 
priotity. Smuring foat 4% of foe project cost is avaikNe for culufod resources survey and 
nungarint will help keep foe project eta stfoedide and ensure foal our heritage is treated with foe 
c«B and respHl it deserves. 
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Prepared Statement of Thomas Motsinger, President/Founder, PaleoWest 

Archaeology 

Chairwoman Cantwell, Vice-Chairman Barrasso and Members of the Committee, my name 
is Thomas Motsinger. I am President and Founder of PaleoWest Archaeology, based in 
Phoenix, Arizona. Thanlc you for the opportunity to present PaleoWest's views on S. 144-7, 
the New Mexico Native American Water Settlements Technical Corrections Act, a bill to 
make technical corrections to certain Native American water rights settlements in the State 
of New Mexico, and for other purposes. 

Backeroimd 

PaleoWest is contractor to Bureau of Reclamation for the first phase of cultural resources 
field work at the Navajo-Gallup Water Supply Project, wliicli will affect nearly 1,000 
archaeological sites and disturb 12,000 acres In New Mexico of arguably the most 
archaeologically sensitive region in the United States, Approximately 280 miles of large 
diameter pipeline (60-70"] will be laid, with a 4O0-foot right-of-way and at least 100 
additional miles of roads, power lines, and other necessaiy apparatus. The Omnibus Public 
Land Management Act of 2009, Title X Part III (Public Law 111-11] signed on March 30, 
2009 (the "Act“], provided the authorization to construct this important project as a major 
component of the Navajo Nation San Juan River Basin Water Rights Settlement in New 
Mexico. 

Drafting Error 

When the Act was passed, it contained a drafting error resulting in 2% of project costs 
allocated to cultural resources compliance and 4% to environmental compliance, instead of 
4% to cultural and 2% to envii'On mental, as intended by Congress and the parties. This 
drafting error is causing funding constraints that are affecting PaleoWest's research design. 
We cannot adequately survey for human remains in advance of pipeline construction; 
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when construction crews encounter unexpected remains, it will result in costly delays. We 
have been forced to modify our research design such that we cannot sample many 
prehistoric middens and other areas where we would expect to find human remains. The 
bill, when passed, will help ensure the respectful handling of ancient burials located along 
the pipeline, as required by the Native American Graves Protection and Repatriation Act, 
and the Identiflcatfon and protection of archaeological sites, as mandated by the National 
Historic Preservation Act. 

To date, the project's archaeologists and ethnographers have been finding prehistoric and 
historic-era archaeological and ethnographic sites in much greater numbers than 
anticipated. Most ofthese sites will require additional investigation to comply with Federal 
and Tribal historic preservation laws. The majority of the sites are prehistoric occupations 
dating after 700 A.D. wliich typically contain human burials; these sites are particularly 
sensitive to Native Americans and are afforded special protection. As expected, Navajo 
archaeological sites and tradidonal cultural properties - which date from the 1500s to 
recent times - are plentiful, but have been encountered across a much larger area than 
expected. 

We understand that the Administration is fully in favor of the technical amendments to the 
Navajo-Gailup settlement in S. 1447 because it changes die Act back to the way it should 
have been written and thus improves it. Also, keeping the praject on schedule is a top 
priority of the Department of the Interior, t Finally, the Navajo Nation supports the 
technical correction because 70% of the Project's land is Navajo Nation Trust Land, and the 
Navajo are concerned that archaeological sites and ancient burials he handled respectfully. 
If the 4% technical correction is made, PaleoWost will be able to do a thorough and 
respectful job at the Navajo-Gailup project, and ensure the proper handling of remains. 

Honcluslon 


PaleoWest would like to thank you Chairwoman Cantwell, and all the members of the 
Senate Committee on Indian Affairs for the opportunity to submit testimony. I would be 
happy to answer any questions the Committee may have. 


"Oboina Adniiiiislnitioii Announces Sclcclion of 14 Infrosmicture Pnyccis to to Expodllod tlirough Permllllngtind 
Enviroiuncnlal Review Process," Oct. 11, 2011, availsblo at http://www.w1iitdiousc.2ov/lbc-pres5- 
offioc/lQ 11/10/1 1/nb aiTtn-ndininjslratiQn-a7inDunca&<iclcct{cn-l4-infrestiiiclure.proj ccU.i}c.c. 
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Response to Written Questions Submitted by Hon. Tom Udall to 
Hon. Kevin Washburn 


1) Uuderthe Administration’s reading of the Settiement Act without the Technical 
Correction, has Congress in effect authorized Taos Pueblo to spend early money on new 
construction regardless of urgency, instead of on reoonsiruction of aging systems that are in 
urgent need? 

Answer: The Department continues to review the range of eligible purposes the Taos Pueblo 
may utilize funding for from Ihe Taos Pueblo Development Fund pursuant to Section 505(Q. As 
I testified before this Committee, the Administration is committed to working with the Taos 
Pueblo and Ihe Mil’s sponsors to determine what problems the Taos Pueblo needs to address. 
These discussions pertain in part to the eligible activities associated the $15 million in “early 
money”, and tJiese discussions remmn ongoing. 

2) In your testimony you [expressed] a desire to work further with the Taos Pueblo on the 
provisions in this bill defining the uses of the “early money" made available to the Pueblo for 
protection of llic Buffolo Pasture and related projects. 

It is my understanding tli at Attic) e8.6,l of the Settlement Agreement providesthata goal of the 
settlement is for Taos Pueblo to “expand the exercise of its Historically Irrigated Anchorage 
Ri^it To an amount at least sufficient to irrigate three thousand acres as of the Enforcement 
Dale." In other words part of the puipose of this pre-Enforcement Date funding, or “Early 
Money” is to expand the Pueblo’s irrigated acreage right to 3,000 acres. 

It is also my undecslandiug that some repairs to Taos Pueblo’s traditional irrigation ditches are 
needed for the Pueblo to expand to 3,000 acres, and that some of tliose ditches in urgent need of 
repair on the south side of the Pueblo, where they cannot qualify for tire other early money 
purpose of delivering water to tiic Pueblo’s Bufftio Pasture wetland. 

• Given tiiis situation, isn’t the use of early money for irrigation inffastructunc repairs 
consistent with the Settlement Agreement? 

• Would the Administration oppose a Technical Correction that allowed the Pueblo to do 
some of the most urgent irrigation ditch and potable water system repairs with a portion 
of the early money? 

Answer; As I noted in the previous question, the Department continues to review the range of 
eligible purposes the Taos Pueblo may utilize funding for fbom the Toos Puebla Davelopment 
Fund pursuant to Section 505®. 

3) S 1447 corrects a typo in the ori^nal Navajo Water Settlement legtslaUon which switched the 
allocations for survey and protection of archaeological resources with allocations for mitigalion 
of fish and wDdlife habitat destruction. S, 1447 returns these allocations to tire standard 4% of 
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project fluidity caiibeusedfocproteotionof cuttutal resources and 2%forfishatid'wildIiro 
facilides. 

■ Couldyouielliheco mmittee the cunent status of archaeologioa! work on the Navajo 
Gallup pipeline? 

Answer: Arcltaeological work on the Nav^'o-Gallup Water Supply Project is nearing 
completion of initial National Historic Preservation Act Section 106 compliance inventory 
efforts in support of planning and design of pipeline reaches. As the final construction 
alignments are refined fbr individual reaches, cultural resource mitigation measures will be 
completed to allow construction to continue. Arcliaeolo^oal monitoring of construction 
activities is ongoing as Project work proceeds. 

• Is the Bureau of Reel amotion running up against their limited allocation of 2% of project 
funding? 

Answer: While cultural resource expendirures to date are not approachmg the currently 
authorized 2 % allocation, some of (he most expensive components of the cultural resources 
compliance program have yet to occur, namely the mitigation efforts that will be required. 
Decisions on tile appropriate disposition of the potentially impacted sites will be driven, in part, 
by the amoimt of funding available for cultural resource work. Clarity on the amount of funding 
available for the cultural resource work will assist in this process and allow for better decisions 
that will respect Native American cultures and tribal values. 

4) Section 4 of S 1447, the New Mexico Settlements Technical Corrections Act, would amend 
the Navajo Water Settlement to put the word “Ptojeef ' before “water” in reference to the trigger 
of the 10 ycarclock for waiving afOM undR costs allocable to the Navajo Nation flirany 
completed seclion of the project that are in excess of the ability of die Nation to pay. The intent 
of this change is to make clear that the 1 0 year period of OM and R assistance should not slart 
until water associated with the project, or “Project Water” as referred to thiou^out the statute, is 
through the flowing completed porlion oflhe project. It is my understanding that there is some 
possibility that non-project water, likely groundwater, could be used in portions of the pipeline 
ptoj eet before filll compled on and before project water is delivered . 

• In your opinion, is the simple clarification of “Project water” proposed in S 1447, 
sufEcient to make cleat the intent of the parties that the 1 0 years of OM and R assistance 
will only be Iriggerod when project water, and not any other wata, is delivered in a 
completed section? 

Answer; Section ]0603Cbj of PL 111-11 defines Project water as water that is diverted &am the 
Navajo Reservoir and the San Juan River. We believe that die simple clarification of "Project 
water" as proposed in S 1447 is suffirdent to define the intent tiiat the 1 0 year wmver of OM&R 
assistance will begin when water diverted finm the San Juan River, or Navajo Dfun, is delivered 
to a completed section, and that the 10-year period would not be tr^gered when groundwater or 
any ofoer non-Projeri water is delivered. 

• Is there a need to insert a mote clear dellnilion of “Project Wafer”? 

Answer: We believe that Section 10603Cb) proiddes an adequate definition of “Project water”. 


o 



